Sampliner, Gary

s——— ——— e — e —— ]}
From; Crrislopulos, Grag
Sent: Friday, November 30, 2001 12:23 PM
To: Resnick, Bonnie; Epstein, Natan; Sampliner, Gary, Sils, Gay, Wallace, James
Subject: FW: Reques! for Meeting re. Azurix Corp Cispule wilth the Province of BA in Argonding
i
R e ]
e bt fonnie -- As they say in NY: da ball z in ur courk.

Tanks .

«ue==friginal MHessage-----

From: Micali, Keith [mailto:Keith. Miceligenron.com]

Sent: Friday, Kovember 30, 2001 12:02 PH

To: greg,christopulosdds. Ereas. gov

gubject: Requeat for Meeting re. Azurix Corp Disgpute wich che Frovince
of BA in Argentina

savember 30, 2001

Greg Christopolus
International Economiat
Incernacicnal Affairs
Treasury Depactmenk
Washington, D.C.

Dear Greg:

Thanks for offering to arrange a meeting with Joha Garrissn, Presidenc
and CEO of the Azurix Corp. and myself, The purpose of the meeting tfo
provide a briefing on the status of a half a billion dollar investmant
disputs chat the Azurix Corp. has with the Province of Buenos Alres.
ireached is a confidential briefing paper that provides a history of Ehe
dispute; cur efforts to resolve it amicably; the lack of good will on
the part of the Provincial autherities to firnd a regsoluiion, and same
suzgestions te break the impasse to the benefit of all pazties
concernead.

t upderscand that you will be on cravel for those dates, and that you
will speak with Bonnie Resnick about meeting wicth us. I =an be
contacked as [711) 345-59%8 or keith.miceligenron.com to finalize
aAtsangements. Many thanks,

Sincerely,

keieh L. Miceli

Senior Director

Incernacional Fublic Relatioas

cchzurixBeief ingPaperBeviondiovls. doca=
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Thig e-mail is the property of Enron Corp. andfor its relevant affiliate and may contain
confidential and privileged material for the sole use of the intended reciplent (s). Rny
raview, use, distribution or disclosure by others Ls strictly prohibited. If You are nat
the intended recipient lor authorized to receive far the reciplent), pleace contacc the
sender or reply to Earon Corp. ac gncon.measdaging. administration@enron. com and delete all
copies of the message. This e-mail {and any attachments hersto] are not intended to be an
affer [or an acceptance] and do pet create or evidence a bBindlng and enforceable conkract
berween Enron Corp. lor any of its affiliates) and the intended recipient or any other
party, and may not be relied on by anyone as the basis of a contract by estoppel or

obhsrwisa. Thank you.

T T e e sy e e e e L Rl i
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Sampliner, Gary

From: Christapuios, Greg
Senk: Thursday, Movember 28, 2001 12:56 PM
Ta: Samaliner, Gary, Alimond, Gary
Subject: FW+: Enron neass hinal collapse
Ip
sevesQugiral Mggaage—
From: Rac, Gesiha
Seni: Thurtday, Nowember 39, 2001 12:41 PM
To: Kilayat, Adnbn: MeDonald, Laery; Mill, Marshal
Gz (Fwiskopudos, Greg
Subject: RE: Erwor nears final collagee

Yup - down from 38 a share in February...

gl Message----
From; Kifayat, Adnsn
Sent: Thersday, November 29, 2001 11135 PH
Ta: Reaa, Gaetha; McDonald, Larry; Mils, Marshal

Lc:

Crmstnpulod, Ghag

Subject: RE: Erwon nears frad qolapse

i heard their stock was “trading” at 65 cenls a share yesterday!lll

HIln .:-'-_;p& [ P s, TR
Froem:  Hac, Geeths
Sank: Thursclry, November 19, J001 529 &AM
T McDonaid, Larmy; Mills, Marshail, Kifoyat, kdnan
Ces Creistopulos, Greg
Subpact: Eregn nears findl callapse

[(B)(5)]

Enron nears final collapse

End of merger talks, debt downgrade all but seal the company’s fate, analysts say

Nov. 28 - The collapse of Enron Corp. - which rose during the 1990s
from a sleepy natural gas distribution company to become one of the
largest U.S. corporations - picked up speed Wednesday as merger
talks broke off with rival Dynegy Corp. and its debt was downgraded
by another rating agency. As its energy trading customers fled and its
cash problems mushroomed, analysts said the company’s options
were fast runnming out.

AS RECENTLY as February, Enron’s energy trading business - and its stock price - were riding high a3

the company rapidly expanded, buoyed by the volatility in natural gas prices and the dercgulation of the

electricily industry. Encouraged by glowing Wall Street repons on the company’s cutting-edge business
]
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madel. Enron's stock traded earlier this year above $80 a share. It was recently ranked seventh on the
Fortune 500 list of the biggest U.S. compames.

Bul in 2 stunning reversal, Enron's commanding share of U.S. energy trading has all but evaporated,
Following the collapse Wednesday of merger talks with Dynegy, Enron's shares closed Wednesday at 61
cents, wiping out virtually all of the $80 billion in value its stock investors held less than a year ago.

Though analysts say it is all but certain the company will seek bankrupicy protection, the company faces
a huge mountain of debt - the size of which 15 not fully known. And many of Enron’s mos! attractive
assels have already been pledged as collateral for a series of loans the company sought 1o stay afloal.
“All the debt is in question,” said Jon Cariw right, a senior energy analyst at Raymomd James &
Associates Inc., after the downgrade by Stundard & Poor's, one of the agencies, "l is inconcelvable that
Enron ean continue s 2 going concern.” In response to the credit rating downgrade and Dynegy’s
announcement that it was ending merger talks, Enron said it will temporary suspend all payments other
than those necessary to maintain its core operations

Kenneth L. Lay, Enron’s chairman and chief executive, said the company was evaluating and exploring
other options 1o protect ils core energy businesses.

But analysts said there was little in the way of a viable business left to pretect.

“[ don’t think there’s too much to break up anymore,” according to A.G. Edward analyst Mike Heim,
“What you're left with is people and outdated computers. ™

The company also faces a blizzard of lawsuits from those Enron workers, whose jobs are now at risk.
Many have lost hundreds of thousands of dollars on Enron stock held in retiremient accounts, wrecking
dreams of a comforable retirement for some. [t's been a painful experience for people like Enron
employee Roy Rinard, who was invested heavily in Enron stock.

“I'm basically wiped out,” said the 54-year-old Rinard, who lost more than 5400,000 a5 a result of
investing a1l of the funds in his 401(k) retirement account in Enron stock.

SWIFT S5LIDE

Enron's collapse began earlier this year but picked up speed six weeks ago with the announcement of o
%638 million quarterly loss. Investor and customer confidence eroded further after the company admitted
it had overstated earnings by almest $600 million since 1997,

The disclosure of the company’s so-called “off-balance sheet™ debts - those not camyed on its books nor
disclosed to investors - heightened concems about its financial health. Those debts were hidden in a
series of partnerships which included top Enron executives, including its now-ousted chief financial
officer Andrew Fastow. The deals, in which Fastow camed about 530 million in management fees, are
the subject of a Securities & Exchange Commission investigation.

The final blow came when Dynegy on Wednesday accused Enron of breaching a takeover agreement
negotiated on Nov. 9, and invoked an escape clause that let it pull out of the all-stock deal valued at
about 59 billion at the time.

In a terse conference call with Wall Street analysts, investors and reporters, Dynegy Chairman and CED
Chuck Watson said early Wednesday afternoon that merger talks had broken down because Enron had
breached the original merger agreement, “including the material adverse change provision,”

Watson said the merger was off becouse the company didn’t want to nisk its “franchise, credit or
credibility.”

“We weren't going to do anything o jeopardize our stakeholders,” he said, "Sometimes a company’s
best deals are the very ones they did not do.”

DEBT AVALANCHE
In calling off the merger, Dynegy was flecing an impending avalance of debt. All three major credit

rating agencics had downgraded Enron's bonds to junk status by the time Dynegy called off merger
talks. That lit the fuse on a debt bomb that Enron is unlikely to be able to defuse. The loss of Enron’s

2

01000000001109



investment-grade credit rating forces some 539 billion in debts 1o come due immediately, a major
problem for 2 company that has spent most of the $3.5 billion it sought in recent weeks to stay afloat.
Enron said in a recent regulatory filing that it was unlikely 1o “continue as 2 going concem’” were its
credit rating to be slashed o junk status.

Analysts say it's still not clear just how much debt is out there. Prudential Securities encrgy analyst
Carol Coale estimates the total - both on and off the books - at about 523 billion. How could the
company hide so much debt from analysts and invesiors? Pan of the reason stems from the company's
insistence that its business model relied on proprictary trading strategies that it could not disclose to its
competitors, Coale said. The lesson leamed is that managements do lie,” she said. “And analysts need 1o
be less trusting of management when they have poor financial disclosure.”

Enron's customers have been scrambling to find other energy companies to trade with. Dynegy CEO
Watson said Wednesday there was a “a clear flight to quality” underway in the energy markets, and that
Dyneyy was in a position to pick up a piece of that business “with virtually no incremental cost to us.”
Dynegy has about $75 million in exposure 1o possible trading losses with Enron, he said. Watson also
said Wednesday that Dynegy has exercised an option to buy Northern Natural Gas - Enron’s largest
interstate distribution system with some 17,000 miles of pipeline that stretches from the Permian Basin
of Texas to the Great Lakes. ChevronTexico Corp., which owns 26 percent of Dynegy's stock,
contributed $1.5 billion to Dynegy as part of the transaction.

INVESTOR FPAIN

Waison insisted the business model that Enron had pioneered remains sound, but stocks in other
companies with energy trading operations moved lower. But whatever the long-lerm impact on the rest
of the energy indusiry, Enron’s legacy will almost surely be the wide swath it cut through ils investors’
portfolios,

“They |Enron] entrapped the sophisticates,” said Robert Stovall, senior strategist at Prudential
Securities, referring to what was once an almost fawning admiration for Enron by institubional investors.
*I think this is going to become a classic case.”

Stovall, with nearly 50 years of Wall Street experience, said he could not recall any previous corporate
unraveling that matches that of Enron.

“You would have to go to pre-SEC days for that,” he said, referring to the creation of the SEC in the
aftermath of the stock market cragh of 1929.

Enron has also left its financial backers with egg on their faces. J.P. Morgan Chase and Citigroup, who
were advising the company in merger talks, have already contributed an estimated 51 billion to the deal -
much of it ensecured, according to analysts. Citigroup shares were off $2.30, or 4,55 percent, at $48.25
on the Mew York Stock Exchange, while 1.P, Morgan shares were off 32.37, or nearly & percent, al
§37.43.

Enron's collapse will be felt around the world, especially in Europe where the company had expanded
into i most majer cities. Until recently, Enron hud accounted for about 30 percent of German whalesale
power trading. It was also a major player in UK. gas and electrcity, and Nordic power, and was driving
forward a fledgling French power market.
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Mcﬂ-ivarnd Tom

e
From: Carleton, Norman
Sent: Wednesdey, Dacambar 19, 2001 3:43 PM
To: Wiadman, Mark, Ba¥, Shaila; Beger, Peter, Bitsberger, Timothy, DeMarnco, Edwand, Dorgey,

Karen; Ellel, Martha; Elis, Dina; Gabilonde, Jose: Gross, Jared, Hulfman, Lucy; Hughes,
Gerry; McGhvern, Tom; Mclnemey, Roberia; Nickeloff, Peler; Roseboro, Brian; Salladin, Snnes,
Schultheiss, Heiditynne; Smith, Amy; Sutton, Gary; Tishuk, Brian

Subject: Converalion with Frank Hampion and ABI Website: House Leaders Continue 1o Push Metlling
Provisions

According to Frank Hampton of TBMA, Dick Armey is also pushing the netting legislation. However,
Sensenbrenner hopes to acheive a compromise on the larger bankruptey legislation by February and 15 opposed
to passing the netting legislation separately. In the Senate, Grassley is also opposed to a separate netting bill
and 15 reportedly avoiding a meeting with Greenspan to discuss this.

Norman Carleton

ABI Website news:

December 19, 2001

House Leaders Continue to Push Netting Provisions

House leaders are trying to nudge forward legislation that seeks to prevent systemie financial crises by allowing
ereditors (o “net out™ their derivatives losses with major counter parties that have filed for bankruptey, The
American Banker reported. It is still unclear, however, whether even they will be successful in overcoming the
political obstacles that have stalled it for more than a year - especially considering that Congress is expected to
adjourn for the year as carly as this week. Majority Whip Tom DeLay (R-Texas) *believes that it's important to
get the netting provisions done, either within the context of bankruptcy reform or elsewhere,” a spokesman said.

Such highly technical bills rarely attract the attention of top House or Senate leaders, but the recent collapse of
Enron Inc. has given the nelting legislation newfound relevance. Federal Reserve Board Chairman Alan
Greenspan and Treasury Secretary Paul O'Neill say markets are at risk until a law is enacted that allows
contracts to be quickly and easily netted out without the approval of slow-moving bankruptey courts. Holding it
up, however, is House Judiciary Committee Chairman James Sengenbrenner (R-Wis.), who heads the House-
Senate bankruptcy legislation conference committee. The netting legislation is a part of the bankruptey reform
legislation. Sensenbrenner and some Senate Judiciary Committes members, including bill sponsor Charles
Grassley (R-lowa), oppose passing the netting authority separately because they still hope that the relatively
uneontroversial provisions will propel the bankruptey package.

Though industry sources said they have received commitments from House leaders that netting will be enacted
by year-cnd or soon thereafier, they are not expected to force a vote without the support of Sensenbrenner.

Even afler a meeting last week with Greenspan, Sensenbrenner maintained that he was “going 1o try to keep it in
the bankrupicy package,” his spokesman said.
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McGivern, Tom

From; McGivern, Tom
Sent: Friday, December 14, 2001 1125 AM
Ton Smith, Amy
Ce: Cuncan, John, Sanders, Trao
Subject: RE: Enron and Bankruplcy Bill - AB| Wahsita
[{BM=)]
—Original Messge——

Froam Careton, Morman

Sent Friday, December 14, 2001 10502 AM

T Elsir, Shedln; Bleger, Peler; Bishenger, Timolfry; DeMarco, Edward; Dorsey, Karen; Eleit, Martha; Blils, Dina; Gabilondg, Jose;

Gross, Janed; Huffman, Lucy; Hughes, Germy; Mobevem, Tom; Mcinemey, Roberta; Mackoloff, Peter; Rosebor, Brian; Salladin,
Arng; Srhidthesss, Hedipnre; Sech, Ay Sutton, Gaey, Tk, Brisn Beraddl, Steve: Eichsr, Mabibesw: Hafmimer, Vaa Lo
Sanatarmorena (E-mal); Nowey, Bichasl; Pelranges, Fred; Whaley, Jean: Wisdman, Mark

Subjsct: Ervon and Bamaruploy BiR — AR Weabgite

ENRON UPDATE

Greenspan, Oxley Meet; Netting Bill Gains Support Following Enron Debacle

Federal Reserve Chairman Alan Greenspan met yesterday with key House lawmakers to
discuss this year's prospects for passing legislation that clarifies corporate bankruptcy
laws by allowing companies to quickly settle outstanding derivatives contracts in the event
of an insolvency, Dow Jones reported. The once-obscure financial issue has gained new
prominence and urgency on Capitol Hill as federal investigators sift through the mess left
behind by Enron’s chapter 11 bankruptey filing. The measure allows institutions to quickly
close outstanding derivatives contracts with bankrupt trading partners by netting all the
losses and gains of individual contracts into one deal.

House Financial Services Chairman Michael Oxley (R-Ohio) invited Greenspan to meet with
House Judiciary Chairman James Sensenbrenner (R-Wis.) after Oxley held a bruising
hearing on Wednesday on financial improprieties leading to Enron's demise. Complicated,
off-balance sheet transactions were the company's undoing. Its stock collapsed after a
Nov. 8 announcement that the firm had overstated its net income over four years by $569
million. Creditors are now lining up to collect on about $40 billion in debt owed by Enron.

“Congress should not fail to enact netting legislation this year,” Greenspan and Treasury
Secretary Paul O'Neill wrote House lawmakers a few weeks after the attacks. “Further
delays would unnecessarily place the financial system at greater risk.” Lawmakers are

1
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now gquestioning whether the legislation, which is also attached to a broader bankruptcy
bill in both chambers, could be applied to Enron's bankruptcy case if the bill passes this
year. Federal securities officials said it was unclear whether they could apply new contract
netting laws retroactively. Oxley hopes to get the bill passed by next week, before
Congress finishes its work for 2001,

House Probe Seeks Andersen’s Records On Enron Audits

The House Energy and Commerce Committee yesterday asked Arthur Andersen to provide
records relating to its audits of Enren Corp., Dow Jones reported. At the same time, the
committee sent a letter to former Enron Chief Executive Jeffrey Skilling, requesting an
interview with committee investigators within the next two weeks. The committee also
formally sought interviews with David Duncan, Andersen's partner in charge of the
company's Enron account, and Andersen employees involved in the company’s audits.
The requests came after Joseph Berardino, Andersen’s chief executive, told the House
Financial Services Committee on Wednesday that the auditing and consulting firm didn’t
receive critical information from its client concerning the special-purpose entities that
brought about Enron’s financial downfall.

Enron Seeks Supplier to Take Over California University System Powers Contract

Enron Corp is looking for another electricity supplier to complete its contract with
California's two public university systems, a spokeswoman for California State University
said yesterday, reported Dow Jones. Enron Energy Services Inc.'s current contract with
California State and the University of California Systems expires on March 31, 2004, said
spokeswoman Clara Potes-Fellow. The Enron subsidiary filed for chapter 11 bankruptey
protection Dec. 2.

Enron Contract Hearing Moved To Dec. 18

A bankruptey court hearing regarding embattled Enron Corp.'s motion to negotiate, end or
sell certain contracts has been postponed to next Tuesday, Dec. 18, Dow Jones reportad.
The meeting was originally scheduled for today. Earlier this week, Enron filed a motion
with the court asking to be allowed to terminate with other parties certain contracts with
safe-harbor provisions. The company doesn't want to ask for court approval avery time it
seeks to end an agreement.

In its filing, Enron had asked for authority to end some of these safe-harbor contracts and
negotiate payments for each termination. Creditors, including Cinergy Corp.'s Cinergy
Sarvices Inc. and Wiser Qil Co., have filed objections. The motions and objections will be
addressed at Tuesday's bankruptcy court hearing.
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Fram: Tom Meliivem

To: DOM3. DOPOS(CARLETONN, NICKOLOFFP), YETTERS

Diate: FTHO0 3:25m

Subject: Financial Netting provisions af H.R, 833 - bankrupicy bill -Faply -Reply -Reply -Reply -Roply
.H_np

Il forwrrd Bo thsarm

»>> John Yetier 01 700 03:20pm =
Ho, | donT kngw.

5o Patpr Mickolal 03N T/00 03:17pm >>=

| hawe no comments of Bdits on the |etbers excapl fo ask if they've yel baen circulabed bo 1he wibver WG agences.

[(B)E)) . 80 | can't say whether he had

& chancs 1o forward The leflers on bolore he lefl. Joiha, would you ke

sos Jabn Totber ORA 70 02:50pm 2=

!{h}{E}] | have attached your orginal e-mai and copied
an's staff 1o sea i ihey have amy cammanis,

»»> Tom McGivern D 7/00 02:46pm >>>
Mamman, da you have edits?

w53 Jphn Yetter 034000 10c18am >==
|agraummlme';mumuthmwmdmimwmmmmlrmluﬂh'.

»»= Tom MeGwem 00800 06, 36pm ===

Attached for your review and edits is a drafl letter from E on behalf of the Waorking Group rogasding tha
ﬂnmddmtﬂrqmﬁﬂm:uimm;!:rhgmm'ﬁ =) . ifyou
mldmimﬁmrﬂnwubanuwﬂmepm for their review that would be great. My thought is
mntmunuMmm1mmmh1mmm1ﬂmﬂmmnrm;mmw

O the Enron propesals Norman received.

[(B)(5)]

Ce: DOM3 DOPOS(TocheyF), DOM3. DOPOB(schultheissh),
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Fram; Tom MeGvem

Ta: CARLETOMNH
[ETCH WT00 2:46pm
Subject: Financial Netting provisions of H.R. 833 - bankrupicy bill -Raply -Reply

Morman, do you have commantsieditsT

w3 John Yéler 01000 10018 >
1 agree with all of Tom's commenis on the Enron propesals and don have any comments an the letber,

ww Tom MeGeverm DX0ES00 06:36pm === :
Attached for your roview and edis is & draft letter from the Secretary on behalfl of the Working Grouwp regarding the

financial netting provisions of tha bankrupicy begislation. [ BYE , i you
would send a version wilh your edits to other Working { ]LJLHHWMTMHM Ry thaught is
Mnhmurﬂrwwqutmmmﬂmmm1uﬁuunﬂnuﬂunmmnmulym:urr.

On the Enfon proposals Noman received:

[(L)(5)]

Thanks.

cC; DOPOE TeaheyF, YETTER
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From: Tom hcGhnam

To! CARLETOMM, YETTERY, DOPDE Toohey
Craf: 00 & 38pm
Sulbject: Fanancial Netting provisions of H.R. B33 - banknuplcy 1]

Altachad far your review and edits is a drafl lalter trom the Secretary on behall of the Warking G«mmﬂiﬂmm

ﬂmummmwﬁmwmmm&b} B L i you
vmuundnmmﬁmwm'ﬁHMnMWumEl p%ﬂnrwﬂmum. My thought &
muiilmrﬂwidn‘tgﬂlﬂnmudlhﬂumdlmmﬁ'lﬁ:ﬂmltlﬂlmh“il‘lmlﬂrm

O this Enmn praposals Noman received:
[()(S))

CC: DORSEYE, CARROR
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3/0/2000 draft letter to bankrupicy conferees

The Honorable Orrin G. Hatch
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

The Honorable Patrick 1. Leahy
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dicar Chairman Hatch and Senator Leahy:
[(B)(5)]
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Sincerely,

Lawrence H, Summers

cc: The Honorable Charles E. Grassley
The Honorable Robert Tomicelli
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32000 draft letter to bankruptey conferees

The Honorable Henry Hyde

Chairman

Committee on the Judiciary

United States House of Representatives
Washington, D.C.

The Honorable John Conyers, Jr.

Committee on the Judiciary

United States House of Representatives
Washington, D.C,

Dear Chairman Hyde and Representative Conyers:

[(b}3)]
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Sincerely,

Lawrence H, Summers

¢¢: The Honorable George W. Gekas
The Honorable Jerrold Wadler
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Fram: Tom MoGivem

Tat CARLETOMNN
Dot 111099 4:32pm
Bubject: endan lefier

Norman, altached is the e-version of the: letler | leht with Les Sachs.,
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November 10, 1999

The Honorable Senator Charles Grassley
The Honorable Robert G. Torricelli

Subcommitiee on Administrative Oversight and the Courls
Committee on the Judiciary

United States Senate
Washington, D.C.

Dear Chairman Grassley and Senator Tormcelli:

[(B)(5)]
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Sincerely,

Lee Sachs
Assistant Secretary for Financial Markets
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Mail Envelops infe;

Subject:
Creation Dabe:

Firom:
Creatod By:

Reclplents
Post Office DOM3.D0PDE
CARLETOMNM

Domabn Post Office
CHOM 3. DOF TG

Filen
EHMRON.3
MESSAGE

Optians

Aute Delota:
Explration Date:
Nollty Reciplonts:
Priarity:

Reply Requesied:
Retum Motification::

Concealed Subjeci:
Security:

Ta Ba Delivarad:
Status Tracking:

[IB29EA8A D26 : 5 - 53861)

annon beler
11/10/95 4:32pm
Tom MoGivern

COM3.DOPOS:MCGIVERNT

Immediale
Deliverad & Opened

Acthon
Defrrarad
Opened

Delivered
10710058 04 32pm

Date & Tima
111098 09:35am

11N 0EE 04 3dpm

Cate & Time

110089 04 32pm
11/40489 05:05pm

Route
DO, DOPOE
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From: Tom MoGinarm

Taw BARBOURG
Date: 111 0oB 6:37pm
Subpch bankruptcy lalter

Gaylan, atached is the letier 1hal Lee signed and that he is running by Gary. Just in cass they decide they nesd a
change, hare it is.
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Movember 10, 19949

The Honorable Senator Charles Grassley

The Honorable Robert G. Tarricelli

Subcommittee on Administrative Oversight and the Courts
Committee on the Judiciary

United States Senate

Washington, D.C.

Dear Chairman Grassley and Senator Torricelli:

[(B)S)
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(EHEN

Sincerely,
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Lee Sachs
Assistant Secretary for Financial Markets
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Mail Enveolope Infa:

Subjeck
Creation Date:
Froam;

Craated By:

Racipionls
Posl Office DM DOPOS
BARBOURG

Domaln,Post Office
COM3.DOP0S

Files
enron.d
MEZSAGE

Options

Aute Delote:
Expiration Date:
Notify Reciplents:

Preafily:
Reply Requested:
Return Notification:;

Concealed Subject:
Security:

To Be Dellvered:
Status Trecking:

(382A0NCH. 026 ; & ; B38G1)
Bankrupbey latter

111099 6:3Fpm

Toan MeGrsarm

DOMA. DOPOEMOGNERNT

10303

hoarnal

IFrmedaata

Defvered & Opened

Action
Delivered
Opened

Dolivered
1171080 D8:3Tpm

Dale & Time
1111055 01-25pm
111088 DE:3Tpm

Date & Time
11110ve6 0837 pm
111500 0507 am

Routo
DOM3.0DOPDG
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From: Tom MeGivem

Ta: WOLINK, SCHMALZBACHE, EDSALLA, CohenD, MCINERNEYH..,
Cabe: 1o JEhom

Subject: letier on Ennon-proposed financial neting amendments

LT 1H

[(B)(5)]

Lt ma knoww if your v questions of comimenis.

Tom
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Movember 10, 1999

The Honorable Senator Charles Grassley

The Honorable Robert G. Torncelli

Subcommittee on Administrative Oversight and the Courts
Committee on the Judiciary

United States Senate

Washington, D.C.

Dear Chairman Grassley and Senator Torricelli:

[{B)(5)]
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Sincerely,

Lee Sachs
Assistant Secretary for Financial Markets
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Mail Envelope Info;

Subject:
Creation Date:

From;
Created By:

Recipents

Past Offica DOM3.DOPOS
CARROR
CabenD
CONSTANTINEE
EDSALLA
MCINERNEYR
SCHMALZBACHK
WOLINN

Cornain.Post Oifice
DO DOPOA

Flles
ENRON.3
MESSAGE

Opticns

uto Debebe:
Expiration Dafe;
Wotily Reciplenta:
Priarity:

Beply Requested:
Relurm Holificslion::

Concealed Subject:
Security:

To Be Delbyered:
Status Tracking:

(A9ZH0QA0 000 ; & ; 53881)

letier cn Enron-proposed financial netiing amendments

111086 3:30pm
Tom MeGanarn

DM, DOPOEMCGIVERNT

101562
1218

L[]
Mcina
es
High

Mona
[ [5]
Monrmal

Delverad & Openad

;

Dieltvared

gitHH

11/10/80 03:20pm

Date & Tima
1110788 09:35am
110/ 03:20pm

Date & Tima

111G 03: 20pm
1117 0erd 03: 21 pem
110D 03: 22 pm
11110580 0£:00pm
111100 081 8pm
11 0Crth 0a8:21 pem
11112 05 48pm
111 002 03:21 pamy

Routs
DOMI.DOP O
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From: Tom bcGham

Te: ewmail Ronakd_E _Jonesfomb,sop. gov"
Data: 11110088 10:318m

Subject: banknupicy amendmants

Ronc

Enron Corp, contacted Treasury about polential amendments thay are seeking io the financial conbract netting
provisions (litke () of 5. 625, The nefling provisions were the prodict of over two years of work by the agencies in
thie Wiorking Group on Financial Maskets thal are deskgned o redwce sysiamss sk & ihe event of @ failure of 8
finanecsal concamm with large holdings That might cause a npple efec and spread to other firms,

After dencussions babaean Working Group siafl and Ennca, the lafier diopped o numiber of (hes proposals bl il
miry be pushing the ones we address in the attachad letler, which they also submitted to staff of the Senate Judiciary

Cormmatise. [[h]-[ﬂ]]

. I8 fax bo you {he amendmernls
proposed by Enmn. Thanks.
Taem
Ged-2317
o Dem 13 DOPOT ELMENDORFD, exmad "Sarah_Rosen_Warle...
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The Honorable Senator Charles Grassley

The Honorable Robert G. Torricelli

Subcommitiee on Administrative Oversight and the Couris
Commitiee on the Judiciary

United States Senate

Washington, D.C.

Dear Chairman Grassley and Senator Tormcelli:

[(B}S)]
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(B}

Sincerely,

Lee Sachs
Assistant Sccretary for Financial Markets
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Mall Ervvelops bnfo;

Subject: banknuptcy
Creation Duabe: 1111005 10:37am
From: Tom McGivam

Creatod By:

Recipients
Fosl Offica Dom13.00P07
ELMENDORFD CC

Post Office DOM3. DOPOS
TocheyF CC

Paoal Office ax.mail
"Ronald_E._JonesFomb. sop.gov
“Saah_Rosen_WWastelZopd eop.gov” CC

Domain.Post Office
Dom13.0D0P07
DOM3I.DOPOS

£ il

Files
ENROH.3

(3B208FE4.026 - 5 53881)

amendmEns

DOMZ.DOPOEMCGIVERNT

Delvarad

Defrvored

Tranafermred

Diglhvered
11085 103 1am
111089 103 1am

Date & Tima
111 05H 08:0dam

Date & Time
1110 10:31am
1110058 11:38am

1110vES 10:31am
1171008 10:37am

111100 10:31.am

Route
Dom13.00POT
O3 DOPOS
o madl

Cptions

Auto Delete:

Expiration Date:

Molity Reciplonts:

Priority: High
Reply Requested: ]
Rt Motification:: Mona

Slze
10228
MESSAGE 1562 11/10/90 10:31am
L5
Hone
b~

Concealed Fubjeci: Mo
Security: haernal

To Be Delivered; Immdanls
Btatus Tracking:
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Fram; Mamrman Carlofon

Tai: Sachal, MCOIVERNT, GREENEMI, STEWARTLAW, MICKOLOEE,.,
Date: 5549 11:18am
Subject: Enron's Bankruptcy Proposals

Representatives of Enron have given their proposed amendments io the bankrupicy natting provisions to staff of
Sonate Agriculture Commities. Thay hopa that & will be included in A managsrs’ amendment. s

Thi concems wa hanee abaul the Enron proposal are:

[(b)5)]

Commants, sugpestions?
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Working Group Staff View of Proposed Enron/Cadwalader Changes

1. Amendments to the definition of “swap agreement”

[(B)(5)]
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I. Exceptions to operation of the automatic stay

[(B)(5)]
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Statutory changes proposed by Cadwalader/Enron

1. Amendments to the definition of “swap agreement™

“[53B) "swap agreement’—
“[A) means—
“{1) an agreement, including the terms and conditions incorporated by reference in
such agreement, that is—
“{1} an interest rale swap, option, future, or forward agreement, including a
rate floor, rale cap, rate collar, cross-currency rate swap, and basis swap:
{11} a spot, same day-lomormow, tomorrow-next, forward, or other foreign
exchange or precious metals agreement;
“(II) a currency swap, option, future, or forward agreement;
“{IV} an equity index or an equity swap, eption, future, or forward agreement;
“(V) a debt index or a debt swap, option, future, or forward agreement;
“({V1} a credit spread or a credit swap, option, future, or forward agreement; or
“{VII) a commodity index or a commaodity swap, option, future, or forward
.agrcnm:n‘l'_
“(it) an agreement or transaction that is similar 10 an agreement or transaction
referred 1o in clause (i) that—
“(1) 1s currently, or in the future becomes, regularly entered into in the swap
market (including terms and conditions incorporated by reference therein); and
(1T} 1= a forward, swap, future, or oplion on a rate, currency, commodity,
cquity secunty, or other equity instrument, on a debt security or other deb
Instrument, or on an ¢conomic mdex or measure of economic risk or value;

b. Proposed change:

“{53B) ‘swap agreement” —
"(A) means—
(1) an agreement, including the terms and conditions incorporated by reference in
such agreement, thai ys-
“(1) an interest rate swap, option, fiture, or forward agreement, including a
rate floor, rate cap, rate collar, cross-currency rate swap, and basis swap;
“{11) a spot, same day-tomomow, tomorrow-next, forward, or other foreign
exchange or precious metals agreement;
(I} a currency swap, option, future, or forward agreement;
“(IV) an equity index or an equity swap, option, future, or forward agreement;
“(V} a debt index or a debt swap, option, future, or forward agreement;
“(V1) a credit spread or a credit swap, option, future, or forward agreement; or
“[VIT) a commedity index or a commodity swap, option, future, or forward
dgreement; or
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“(VII}a weather swap, weather derivative, or weather option;

“{1i) an agreement or transaction that is similar to an agreement or transaction
referred 1o in clavse (i) that—

“i1) 15 currently, or in the futurc becomes, repwiarty entered into ferthe by
swap market participants (including terms and conditions incorporated by
reference therein); and

(10} 15 a forward, swap, future, or option on a rate, currency, commodity,
equily security, or other equity instrument, on a debt security or other deby
instrument, or on &n economic or other index or measure of economic risk or
vitlue;

1. Exceptions to operation of the automatic stay
a. Changesin §. 623:

(b} The filing of a petition under section 301, 302, or 303 of this title, or of an application
under section 5(a3) of the Securities Investor Protection Act of 1970 [USCS § T8eee(a)(3)),
does not operate as a stay—

(6} under subsection (a) of this section, of the setoff by a commodity broker, forward
contract merchant, stockbroker, financial institutions, or securities clearing agency of any
mutual debt and claam under or in connection with commoedity contracts, as defined in
section Thl of this title, forward contracts, or securities contracts, as defined in section 741 of
this title. that constitutes the setoff of a claim against the debtor for a margin payment. as
defined in section 101, 741, or 761 of this title, or settlement payment, as defined in section
101 or 741 of this title, ansing out of commodity contracts. forward contracts, or securities
contracts against cash, secunities, or other propenty held by, pledged to, and under the control
of, ar due from such commodity broker, forward contract merchant, stockbroker. inancial
institutions, or sccunitics clearing agency to margin, guarantee, or secure, or settle commaodity
conlracis, forward contracts, or securilies contracts;

(7] under subsection (a} of this section, of the setoff by a repo panticipant, of any mutual
debt and claim under or in connection with repurchase agreements that constitutes the setoff
of a claim against the debtor for a margin pavment, as defined in section 741 or 761 of this
title, or seitlement payment, as defined in section 741 of this title, arising out of repurchase
ugrecments against cash, secunines, or other property held by, pledged to, and under the
control of, or due from such repo participant 1o margin, guarantee, secure or settle repurchase
dErecments;

b. Proposed change:

(6} under subsection {a) of this section, of the setoff by a commodity broker, forward
contract merchant, stockbroker, financial institutions, or securities clearing agency of any
mutual debt and claim under or in connection with commadity coniracts, as defined in
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section 761 of this title, forward contracts, or securilies contracts, as defined in section 741 of
this tatle, that constitutes the sctofT of a claim against the debtor for s-margin-paymens—ss

definedinrsechion T 4Hor e this e orscttfement-payment-as-defined-n-seetion
Wﬁﬂﬂrﬂﬂﬂgﬂtﬂw payment or transfer due from the debtor under orin

connection with commodity contracts, forward contracts, or securitics contracts against any
payment due to the debtor from a commodity broker, forward contract merchant, stockbroker,
financial institution, or secunties clearing agency under or in connection with commedity
contracts, forward contracts or securitics contracts or againsit cash, sccurities, or other
property held by, pledged to, and under the control of, or due from such commeodity broker,
forward contract merchant, stockbroker, financial institutions, or securitics clearing agency 1o
margin, guarantee, or secure, or settle commaodity contracts, forward contracts, or securities
contracts;

(7) under subscction (a) of this section, of the setofT by a repo participant, of any mutual
debt and claim under or in connection with repurchase agreements that constitutes the setofl
of u claim against the debior for W—Eﬂfﬁﬂﬂﬂﬂm%—m—?&i—u{—ﬂﬂ:

any payment
or tr:msf:r due from the d:hmr under or in connection with l'll:'plll‘l:l'bﬂ.s-l: agreements against
any payment due to the debtor from such repo participant under or in connection with
repurchase agreements or against cash, sccuritics, or other propeny held by or due from such
repo participant to margin, guaraniee, secure or seltle repurchase agreemenis:
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From; Tom MoGivemn
Ta: BELLEWS
Diata: TI2TED 12:30pm

Subject: 2 questions -Reply
Hi, heng's the answars:
[OUTSIDE SCOPE |, (b)(5)]

[(b)(3)]

22> Sandra Bellew 0727489 12:02pm ==
Hallo, Neal asked ma o bouch base wilh you on

[QUTSIDE SCOPE | (b)(5)]

[(B)S)]

Thanks,
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Baii Envelope bnfo: (ATHDEDNB3.026 ; 5: 53861}

Subject: 2 gqueslicns -Regply

Creation Date: TrATAS 12-39pm

From: Tam MeGvem

Created By: DOMI DOPOSMEGIVERNT

Fociplonts Betlon Diate & Time

Posl Office DOM3,DOPOE Calivenad OF2788 13:-3pm
BELLEWS Opened O7r27/98 12-40pm

Domaln. Post Office Daliverad Raouta

O3 DOPOE 072789 12:Xpm DOMI, DOPOS

Files Sira Drate & Time

MESSAGE 15618 OTRTEE 12:389pm

Options

Auto Delete: Mo

Explration Date: Mone

Motify Recipbents; Yas

Priarity: Monmal

Roply Regquesied: Mo

Eefurm Motification:: g [

Concoalod Subject: [ []

Security: Mormal

To Be Delbwered; lrmmeadiate

Status Tracking: Dedvered & Opened
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From: Tom MeGivarm

Tao: CARLETOMM
Date: E17/9 3:18pm
Subjoct: Conterance Call with CadwaladenEnron -Reply -Reply -Reply -Reply -Reply -Reply -Reply

1 did nol, since | didn’t knew wha fo inaie. Do you want (o call tham?

== Morman Carleton 081 7466 01,57 pm ===
Tam,

Dhd you invile the FRENY 16 partcpale in the call? [ net, | hink we should give Joyos Hansan or gomesne on har
siafl (Michsal Melsan or Erc Foster) he opportunity to participate.

Thanks,

Horman
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Mail Envelope Info:

Subject:
Creation Date:
Froem:

Created By:

Reciplenis
Post Office DOMI.DOPOS
CARLETOMM

Domain.Post Office
DOMI DOPOE

Files
MESSAGE

Opticns

Auto Delate:
Expiration Date:
HNuotify Rocipiomls:
Pricrity:

Reply Reguested:
Rturm Notificaticn::

Concealed Subject:
Sacurity:

Ta Bo Dalivernd:
Status Tracking:

(ATEB4A38.D26 © 5 53861)

Conference Call with CagwaladerEnmon -Reply -Reply -Repty -Reply -Reply -Reply -Fag

BMTES 3:1%m
Tom kMcGhmam
ORI DOPOE MCGIVERNT
Action
Didivened
Opened
Delivered
O 7 03 18pm
Size Dgte & Tims
a24 0817198 03 18pm
Mo
Hore
Yes
Hormal
Mo
Mame
Mo
Mol
lrmsmendinte
Delvered & Opaned

Cate & Time
DE789 03:1%pm
DEMTEE 02:22pm

Route
DOMA.DOPOE
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From: Tom McGneem

To DO, DOPOS(TooheyF ), DOM3 DOPOS{CARTER.), MICKOLOFF
Dhata: G TGS 10:26am
Subjoct: Conferance Call with Cadwaladern'Enron -Reply -Roply -Reply -Feply -Roply

Enngn has asked 10 change the Gme (o 10000 a.m., ard the Fed and FOIC ase okay wilh thal.

=== Norman Carleion 08/ 1656 03:.56pm ==
We can da it in my offce,
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Mall Envelope Infa: (ATES0G0E D26 - 5 ; 5X61)
Sulbject: Conterance Call with Cadwalader/Enron -Reply -Reply -Reply -Reply -Reply
Croation Date: BHTE9 10:28am
Erom: Tom MeGhsam
Crealed By: COME DOPOE MCGIVERMNT
Ri&iphanls Astion Drate & Tima
Past Office DOMI.DOPOS Delwered O 79 10:2Ram
TooheyF Opened (06 790 10;36am
Past Cifficn DOM3I.DOPOE Defrvered OEM 7959 10:2Bam
CARLETOMN Opensd 061750 10.38am
CARTERY Cponad (WA 7D 10 38am
MICKOLOFFP Cpened O6M 7/80 11:02am
SHELTOMNA (Algon Shelton) Cpenad O TR 12:3Tpm
Domain.Post Office Deelbwered R ovurte
DOM3. D005 061 7D 10:28am D3 DOPOS
DO, DOPOE O6M TS 10:2Ram DOMI DOPDA
Files Size Date & Time
MESSAGE 181 O6M17/99 10:28am
Opifans
fuitn Dulete: Mo
Expiraticn Dle: T
Motity Reclplents: Yeos
Prinrily: Noemal
Reply Requested: No
Raturn Motificatian:; Hona
Concealed Subjeci: Ho
Security: Koemal
To Be Delivered: Immedials
Status Tracking: Dalvrared & Opaned
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From; Tom McoGiwem

Te: CARLETOMM, SHELTOMA, CARTER), MICKOLOFFP, DOPOS.Ta..,
Date: 6/6/99 3:54pm
Subject: Conference Call with CadwaladenrEnron -Reply -Reply -Reply

The conference call with Enron/Cadwalader will b Fridey monning et 10030, They will initiabe the call, so i we could
B in cne room here al Treaswry thal would make it slighily easier for them, The GC and Leg. Affairs conference
ropms are bocked, so maybe we should aam for someone's office. Morman?

Ml contact (he ethar agenchas 10 give them the time of the call and gat the phions numbeds 1o Cadwalades.

They plan to send us some adodicnal explanatony material (probably what they're using to market thes on ths Hl
@l | will send thod around as soon s it arfives. Thay would B 1o have a discussion and 1o find oul # the
agenches are cpposed or supportive of their proposals. | commisied cnly B listening, but sald there loaly would be
Bame quastions.

=== Noman Carleton 061 680 03:12pm »==
Them's a sbeoning group masling Iomormow meming. 50 maybe Friday s belier,
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Mail Enwelope Info:

(ATEH010C. 026 - & 53881)

Suhject: Conference Call with CadwaladerEnron -Reply -Reply -Reply

Creation Dute: G/1E/98 3:54pm

Fram: Tom McGhaem

Created By: COM3.DOPOEMCGIVERNT

Raciplents Action Dato & Time

Post Office DOM3.DOPGS Delhvered DE1RMA9 03:55pm
ToaheyF Opaned D61 689 04-08pm

Post Office DOM3, DOPOE [Dalivered M A8S 03 -54pm
CARLETOMM Dpened 081659 02:-55pm
CARTER Opaned DM E/S0 04:11pm
KICKOLOFFP Dpened Of/1 699 03-05pm
SHELTONA (Allsan Shalion) Opaned 061 BB 03:57pm

Domain,Post Office Deliverod Raoutn

COMI.DOPOS DE16/99 D3:55pm DOM3.DOPOS

COM3.DOPDE DEMESS 03-54pm DOM3 DOPOE

Files Sirw Diate & Time

MESSAGE 202 QMG 003 54pm

Opticns

Ao Dobebe: Ma

Expiration Date: Mona

Hotify Reclplents: Yo

Priprity: Mormmal

Reply Reguested: T

Raofurn Notification:: M

Conceaked Subjech Mo

Security: Mesmnal

To Be Deliverned: Immediale

Status Tracking: Defevered & Opaned
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From: Tom MoGramm

To: CARTER.
Date: 6/16/99 10-45am
Subject: barkrupley legalation -Forwarded -Reply -Reply -Reply

thanks Jana, We likely will do a leleconference. Il 16 you know when its going 1o kappen s6 you ean sil i i you
v,

== Sana Cater 061 6D 10:3588m ===

[(B}S)]

thaniks--Jmna
>33 Tom McGivern DEM1559 05:32pm o

[(B}5)]

2 Morman Carledon 061 5596 04 48pm =>>
Alison,

[(B)(5)]

Tam and Lucy: [ you know anything mare pboud this? Alison's question is altached
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DEPARTMENT OF THE TREASURY

WASHINGTOMN, D.C. 20220
[ATETEETS.D2G 5 538461)

hh}m. bankrupicy lagisinton -Fonvarded -Reply -Reply -Roply

Creatlon Date: GG 10:45am

Frosm: Tom McGieam

Craatlad By: DOMA DOPOEMCGIVERNT

Recipients Bt Date & Time

Fost Office COMIDOROE Doliverod 06MEEE 10:45am
CARTERY) Dipaned 0aMEES 10c45am

Domain, Post Office Dialivared Roube

COM3.0OPOG 05 698 10-48am COME DOPCE

Files Sire Date & Timg

MESSAGE 3062 051 69 10:45am

Options

Aubo Delete: 0]

Expiration Date: Hare

Motity Recipients: fes

Priarity: Harmal

Fueply Requested: Ha

Fetum Motification:: Hone

Concealed Subject: L]

Spcurity: Normal

To Be Deliversd: Immediala

Status Tracking: Dwliversd & Opened
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From: Tom MaGivarn

Tau SHELTOMNA, CARTER

Dato:; 15099 5:32pm

Subjact: bankrupicy begislation -Forearded -Reply
[(b)5)]

=== Monman Carlelon 061 5B 04 4Bpe 22
Aligoa

[{B)(5)]

Tom and Lucy: Do you know anyihing more aboul Bis™ Alison’s quesbion is aliached.

L= MICKOLOFFP, Dom13.DOPOT HUFFMANL, CARLETONN, DOFOS5..
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Mail Envelope lnfa: (ITEECH5E. 026 - & - HIAEY)

Subect: banksupicy legislation -Forwarded -FReply

Creation Date: B 5aD 5:32pm

Fram: Tom MoGivern

Craabed By: DOM3 OPOE:MCGNVERNT

Reciplents Action Date & Time

Pest Offce Dom13, D0OPOT Delivered 015489 0532 pm
HUFFMANL CC Opaned O/ 1590 08 12pm

Post Office DOM3 DOPOS Daliverad 081598 05:32pm
TeaheyF CC Opened OEMES0 08-23am

Post Office DOM3.DOP0E Delvered 0615489 05 32pm
CARLETOMNM CC Openad O8M559 058:33pm
CARTER. Cpenad DE/1E/49 08:520am
NICKOLOFFP CC Openad ORMAG9 08 20am
SHELTOMA (Alson Shelbon)

Domaln Post Office Daliwmread Rouie

Domi3.00PQTF 061 S50 08 32pm Dam13.D0OPOT

DOMA DOPOS5 QEM E/5D 05, 32pm Do DOPOS

DOM3. DOPOE 0EM S/ED 05 32pm o3 DOPOSE

Files Size Date & Timso

MESSAGE 2448 085588 05, 32pm

Options

Auio Dobete: Mo

Expiration Cabe: Miona

Hoiify Recipients: Yes

Pricrity: Hommal

Roply Requested: Mo

Ratarn Notificabicn:: =1

Concaaled Subject: Mo

Securify: Marmal

To Be Dedivered: limsmadiate

Slatus Tracking: Delivered & Oponad
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From: Toemi MeGrnarm

Tan GENSLERG, Sachsl, CARLETONN
Date: G075 348pm
Subject: Working Group Comments an Enron/Cadwalsder Proposals -Reply -Roply

[(b)(5)]

This aMemoon Cadwalader callad 10 ses whisd the Warking Group reaction was (o their proposed changes. | bold
tham that the Working Group still was considering them but that the early reaction was not allopether in faver of sl of
the chargas They would like to come in and discuss the proposals with soma subset of Warking Group staff

[(B)(3)]

CC: DOPOS. TooheyF, CARTERS, SHELTONA

01000000001253



Mail Envelope infa:

(ATS60G0A.D2E ; 5 53861)

Subject Waorking Group Commants on Enron/Cadwalader Proposals -Reply -Roply

Creation Date: Erven T48pm

From: Tom McGhern

Graated By QoM DOPOE MCGNERNT

Recipients Actian Date & Tima

Posl Office DOM3 DOPGS Delivered 0SS 03:48pm
TeoheyF CC Oipened DA/DAE9 0351 pm

Past Office DOMI DOPOS Dalrvgred DRSS 03:48pm
CARLETOMNMN Openad 080389 03:53pm
CARTERJ CC Openad O&04/59 08 5Tam
GENESLERG (Gary Gensler)
Sachal
SHELTOMA OO (Alison Shaltan) Openad DEVOI3VED 04 24pm

Dopsmaln. Prost Oifice Dolivered Route

DOM3.DOPOS DEDAEE 03.48pm DOMI.DOPOS

C:OM3 DOPOE DEADUSS 03-48pm DOM3.DOPCE

Flles Size Dwte & Tima

MESSAGE 922 [EAAD0 03:48pm

Optlons

Aulo Delets: Ha

Expiration Date: Noneg

Motify Recipients: Yes

Priaily! Mesmal

Roply Requesited; ]

Eeturm Maotification:: Mo

Concealed Subject: Mo

Hecurily: Farmal

To Be Delivered: Imamadiale

Status Tracking: Duolivered & Openad
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From: Tam MaeGivem

To: WWOLIPMN
Date: 663849 3:28pm
Subject Warking Group Comments on EnroniCadwalader Proposals -Reply -Forwarded -Reply

[(B)(5)]

Lt me lonow i you wanl mone or less nfo,

> Meal Wolin 060358 01:42pm ===
i haee not undersiood this sedes of emaila. s thare anything hare | need 10 khge?
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Mail Envelope infa:

Bubject:
Croation Data:
Fram:

Created By:

Recipimts
Post Offica DO DOPOE
WOLINN

Domain, Post Office
DOMIDOPOE

Flles
MESSAGE

Options

Ao Delete:
Expiraticn Date:
Hedify Reciplonts:
Priority:

Raoply Reguested:
Return Motification::

Concaaled Subject:
Eocurity:

To Be Delivored:
Statia Tracking:

(ATEADTA0.026 : 5 53861)

Warking Group Comments on Enron/Cadwalader Proposals -Reply -Forwarded -Reply

BASE 3 Hpm
Tom MeGem

DOM3 DOPOS MCGIVERNT

Mone
i
Mosmal
Ma

Mo

Immsdiain
Dealivered & Opened

Action
Dialivared

Bolivered
DE03DE 03:28pm

Date & Time
08040 D328pm

Dute & Thma
DEC3EE 03:28pm
Ol 02 56pm

Routs
COMA2 DORP0E
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[(b)(S)]

Thanks

Tam MaGwesm

DOPOS TooheyF

B339 10:53am

‘Working Group Commaents on EnronfCadwalader Proposals -Fonwanded
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From: Tom McGvem

Ta: GEMSLERG, Sachil CARLETOMNM
Date: SRR 12:05pm
Bubjesct: Warking Group Comments on Enren/Cadwalader Proposals

| plon i0 send these along s | receie hem

LALEE Nalils

[(b}5)]

s SHELTOMA, CARTER., WOLINM, MCIMERNEYR, Dom13.DOPOT..,
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Mail Enwelape Info:
Subject:

Creation Date:
Froem:

Created By:

Reclipbents

Fast Offica Dom13.D0OPOT

MCCLELLANM C2C

Fos! Office DOM3 DOPDS

TacheyF CC

Post Offica DOMIDOPOE

CARLETONN
CARTERJ CC

(AT4D602C D26 : 5 53861)

Working Group Comments on Enfon'Cadwalader Propasals
SRTRE 12:05om

Tom McGenarn

DOM3 DOPOS-MCGIVERNT

GENSLERG (Dary Genaler)

MCINERNEYR GG
Sechsl

SHELTOMA CC (Alison Shallan)

WOLINM GG

Domaln,Post Office
Dam13.D0OFOT
DOM3. DOPOS
DOM3 DOPOS

Flies
MESSAGE

Cptions

Expiration Dafe:
Priarity:

Reply Roquesied:
Return Motification::

Concealod Subject:
Securily:

Rauie
Dom 13, D0P0T
DOMI.DOPOS
DOM3I.DOPCE

Date & Tima
Q527 ren 12:05pm
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Mall Envelope Infa:

Subject:
Creation Date:
F roam:

Craated By:

Reclplents
Past Cffice DOM3I. DOPOS
TocheyF

DomalinPost Oifice
DOME.DOP0S

Files
Mail
MESSAGE

Options
Al Delals:

Eapiration Date:
Haotify Recliplents:
Priarity:

Rieply Requesied:
Relum Nolilication::

Concealed Subject:
Security;

To Be Delivered:
Status Tracking:

(ATSEH6F0.D2G ; &« 53861)

Working Group Comments on Enron/Cadwalader Proposals -Forwarded

EmE 10:53am
Tom Melibaerm

DOM3.DOPOSMCGIVERNT

iz

g

§3%

I

Imimsdiate
Dalivered & Openad

Dodvored
Upened

Dlivered
Qa/aied 10:54am

Date & Time

DESE 10:83am

Date & Time
D603 10:54am
DEO3ED 0:.02pm

Reie
DM DOPOS

01000000001260



From: Tom MoGhem

To: GEMSLERG, Sachel, CARLETOMNM
Date: ST 12:08pm
Bubject: Working Group Commanis on EnreniCadwalader Proposals

| plan 1o send theza along 85 | recaive them,

[(b)5)]

co SHELTONA, CARTERS, WOLINN, MCINERNEYR, Domi3.DOPOT ...
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Mall Enwelope Infa:

Subject:
Creation Dale:

Froam:
Croated By:

Rociplants
Foal Oifice Dom13.0D0R0T
MCCLELLANM CC

Pasi Office DOMA. DOPOS
TaohayF CC

Post Office DOMI.DOPOE
CARLETONN
CARTERJ CC
GEMSLERG (Gary Genabar)
MCINERNEYR CC

Sachsl
SHELTOMNA CC (Almon Shaitan)
WOLINN CC

Domain.Post OMice
Dom13.D0OPOT
CORA3 DR O
DOMSE DOPOS

Files
MESSAGE

Dptians

Auto Delete:
Expirabion Date:
Modify Reciplents:
Priasity:

Reply Requesied;
Retum Hatification::

Concoaled Subject
Security:

To Be Dolivened:
Sinfus Tracking:

[3T408D2AC. 026 : 5 53881)

Working Group Comments on Enron/Cadwalader Proposals
SZTEE 1 2:050m
Tom McGiaarm

DOMA. DOPOEMCGIVERNT

Size
1913

Immeceate
Diefvered & Openid

Delivered

05/27/99 12:05om
08727/ 12:08pm
05/27/99 12:04pm

Diate & Time
D527 12:05pm

Dats & Tima
Q5279 12:05pm
G2 TeH 12: 14pm

QLATRE 12:06pm
QS2708 01:01 pm

Qa2Teh 12:0dpm
05/27/98 12:07pm
O5ETAE 1241 pm
06/01/99 09:12am
Q52T 05 44pm
05/28/90 08-28am
O52TES 12-41pm
05/27/99 08:-34pm

Route
Dom13.DOPOT
DOM3.00PO5
DOMA.DOPOS
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From: Tawrn MzGEivanm

Ta: Ron Jones - OMB

Date: 553789 1:35pm

Subject: Inlerior proposed amandmant on HR, 833

A lew technical edits. [(DB)(5])

Letter
[(B)(5)]

Lomments dogumant
[(B)(5))]

Drah B3
[(B)5)]
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Mlail Ervalops Infa: (IT200DET D26 : § - 538481)

Subject: interior proposed amendment on H.R. 833

Creation Date: 52488 1:3%pm

Fram: Tam Moliven

Craated By: DOM3. DOFD8:MCGIVERNT

Reclpiants Action Dimtir & Thman

Posl Dffice E20CMAIL Transiermad 050329 01:35pm
*Ronald_E,_Jonesfembsap gow®

Damaln Post Gffice Deeliwored R

B MAIL En AN

Filis Size Dalte & Tima

MESSAGE =] OSoE 0: A%pm

Gptions

Awlo Dobebe; Ma

Explration Dato: Mo

Holify Reciplents: Yoa

Priority: High

Reply Reguesiad: Mo

Returm Hotification:: o

Concealed Subject: Mo

Sacufily! Marmal

T Bar Dalivared: Immediala

Status Tracking: Daglivened & Opensd
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From: Kennetch Schmalzbach

Tan BORAS (ROBERTSONHL)
DAt s 1718/00 B:d47am
Bubjeet. Conflicts -Reply
[(B)5)]

i
e hihda Robertacn 01/14/00 05;:53pm ==

[(b)(3)]

Thanks for your asaiscance.
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From:
Tax
Datsr

Subijeck:

[(b)S)]

Linda Robertson
DOPOS . SCHMALZBERCHE
57400 B:38am
Decision making

Is Ehat ak¥
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From: Kenmoth Schmalzbach

Toz DOPOS (ROBERTSONL)
Daks: /4,700 11:33am
Subject: Employment -Reply

Linda: [(b)(S)]

Please call me if you have any questions
regarding the scope of [(b)(5)]

»»» Linda Robertson 05704700 QB:34am sz

[(B)(5)]
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Rahilly, Lyn

Fram: Hennath Schmalzbach [DOM3I DOPOS.gwSCHMALZBACHK] on babhalf of
CHOME DOPOE. gw SCHMALZ BACHK

Sent: Wednesday, October 03, 2001 3:49 PM

Ta: Rahilly, Lyn

Subject: Conflact -Forwarded

—Original Message—
Date: 06162000 11:04 am -0400 (Friday)
From: Linda Roborson

To: DOPOBSCHMALZBACHEK
Subject: Conflict

[(B)(3)]
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Gliyfso

Feaa: Eannath Schmalzbach
Taa DOPOS | ROBERTSONL)
Data: E16 00 Sa50pm
Fubjectr Conflict -Reply

Linda: [{b)(5)]

w=wm Linda Fobertsonm 06716700 11:04am =33

[(B)(S5)]
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Rahilly, Lyn
e

Fram: Kenneth Schmalzbach [DOM3 DOPOE gwSCHMALZBACHK] on bahall of
O3 DOPOG.gwSCHMAL ZBACHK

Sent: Wednesday, Oclaber 03, 2001 2:58 PM

To: Rahilty, Lyn

Subject: Conflict -Reply -Forwardad

—Driginal Message

Date: 0862000 05:50 pm -0400 (Friday)
From: Eenneth Schmalzbach

To: DOPOSIROBERTSONL)
Subject: Conflict -Reply

Linda: [(R)(5)]

= =% Linda Bobertson 060 &00 171:04am > > =

[(B)(5)]
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Rahilly, Lyn ' _

From: Kenmelh Schimalzbach [DOM3 DOPOE gwSCHMALZBACHK] on behall of
COM3 DOPOS.gwSCHMALZBAC HIK

Sent: Wednesday, Oclober 03, 2001 4:01 PM

T Rahilly, Lyn

Subjeet: Conficl -Reply -Reply -Fonsardad

—Original Message—

Date: 06N 82000 12:00 pm -0400 (Sunday)
Fram: Linda Robertson

To: DOPOGISCHMALZBACHK)

Subject: Conflict -Reply -Reply

[(B)(5)]

> > > Kenneth Schmalzbach 06/16/00 05:50pm > > =
Linda: [(b)(5))

= > > Linda Robertson 06/16/00 11:04am > > >

[(b)(5)]
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Rahilly, Lyn

From: Kenneth Schmalzbach [DOM3. DOPOS.gwSCHMALZBACHK] on behalf of
Db DOPOE guSCHMAL ZBACHK

Sent: Wednesday, Oclaber (13, 2001 3:50 PM

To: Rahilly, Lyn

Subject: Conflict -Reply -Reply -Reply -Forsarded

—Original Message—

Date: 067192000 11:30 am -0400 (Monday)
Fram: Kennath Schmalzbach

To: DOPOSIROBERTSOML)

Subject: Conflict -Reply -Reply -Reply

[(b)(3)]

» = > Linda Roberson 061800 12:00pm > =

[(B)(5]]

= = = Kenneth Schmalzbach 06516500 05:50pm > > >
Linda: [{b)}(5)]

= = = Linda Robertson 06/ 600 11:04am > > >
[(B)5)
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Rahilly, Lyn

—
From:; Kennath Schmalzbach [DOMIDOPOE geSCHMALZBACHE] of behall of
Lo, DOPOE paSCHMALZBACHE
Sent: Wednesday, Oclober 03, 2001 4:01 PM
Tao: Rahilly, Lyn
Subject: Conflict -Reply -Reply -Raply <Reply -Forwarded

—Onginal Message——

Date: O0ATY2000 11:51 am -0400 (Monday)
From: Linda Robenson

To: DOPOGISCHMALZBACHK)

Subject: Conflict -Reply -Reply -Reply -Reply

[(B)3)]

= = > Kepneth Schmalzbach 06900 11:30am > > =
What's the Portman Cardin pension legislation?

= » > Linda Roberson 0800 12:00pm > > >
[(B)(5)]

= > = Kenneth Schmalzbach 06/16/00 05:50pm > > >
Linda: [(b)}(5)]

= = > Linda Robertson 06/16/00 11:04am > > >
[(B){3)]
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Rahilly, Lyn

Fram: Kenneth Schmalzbach [DOM3 DOPOS.gwSCHMALZBACHE] on behalf of
DOMI. DOPO6 gwSCHMALZBACHK

Sent: Wednesday, October 03, 2001 3:59 PM

To: Rahilly, Lyn

Subject: Confict -Reply -Reply -Reply -Reply -Reply -Forwanded

—{Jriginal Message—

Date: 06/26/2000 09:14 am -0400 (Monday)
From: Kenneth Schmalzbach

To: DOPOSIROBERTSONL)

Subject: Conflict -Reply -Reply -Reply -Reply -Reply

[{B)(SH]

= = = Linda Boberson 0651900 11:51am > = =

[(B)(5)]

= = % Kenneth Schmalzbach 06519900 11:30am > > >
[(b)(5)]

=== Linda Robersan 061800 12:00pm == =
[(b)(5)]

= > > Kenneth Schmalzbach 06/16/00 05:50pm > 2> >
Linda: [(b)(5)]

= > > Linda Roberson 06/1&/00 11:04am > > >
[(B)(5)]
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Rahilly, Lyn L= o=

Fram: Kenmelh Schmalzbach [DOM3. DOPOE. gwSCHMALZBATHK] on behall of
DOM3. DOPOS gwSCHMALZBACT HK

Sent: Wednesday, October 03, 2001 4:02 PM

Tas Fahillly, Lymn

Subject: N -Forearded

—Original Message—

Date; 10/11/2000 10:49 am -0400 (Wednesday)

From: Linda Robertson

To: SandbergS, SMITHAM, DOPO6WOLINN, THOMASM, DOPOS.SCHMALZBACHK
Subject: AMe

As you know, W have accepted a posinon with Enron. They want (o put
out a press release loday announcing this (Yes, Michelle, you know how
thrilled | am about that). | have a copy of il [{bHE]]

Thanks
much.
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From: Tom McGivemn

To: CARLETONN, YETTERJ, DOPOS. TooheyF
Date: 3/9/00 6:36pm
Subject: Financial Netting provisions of H.R. 833 - bankruptey bill

Attached for your review and edits is a draft letter from the Secretary on behalf of the Working
Group regarding the financial netting provisions of the bankruptey legislation. [(b)({8)]

if you would send a version with your edits to other Working
Group staff for their review that would be great. My thought is that this letter shouldn't get too
much in the weeds on technical matters unless it's really necessary.

On the Enron proposals Morman received:
[(b)3)]

Thanks,

CC: DORSEYK, CARROR
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Movember 10, 1999

The Honorable Senator Charles Grassley

The Honorable Robert G. Torricelli

Subcommittee on Administrative Oversight and the Courts
Committee on the Judiciary

United States Senate

Washington, D.C.

Dear Chairman Grassley and Senator Tomicelli:

[(b)(S)]
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[(B)(5)]

Sincerely,

Lee Sachs
Assistant Secretary for Financial Markets
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Statutory changes proposed by Cadwalader/Enron
1. Amendments to the definition of “swap agreement™
a iniLion i

*(53B) ‘swap agreement'—
“{A) means—
"(i) an agreement, including the terms and conditions incorporated by reference in
such agreement, that is—
*{I) an interest rate swap, option, fulure, or forward agreement, including a
rate floor, rate cap, rate collar, cross-currency rate swap, and basis swap;
“{11) a spot, same day-lomorrow, lomorrow-next, forward, or other foreign
exchange or precious metals agreement;
“{111} a currency swap, option, future, or forward agreement;
“{IV) an equity index or an equity swap, option, future, or forward agreement;
“[V} a debt index or a debt swap, option, future, or forward agrecment;
“(VT) a credit spread or a credit swap, option, future, or forward agreement; or
“(VII) a commaodity index or a commaodity swap, option, future, or forward
agreement;
“{ii} an agreement or transaction that is similar to an agreement or transaction
referred to in clause (i) that—
“{1} is currently, or in the future becomes, regularly entered into in the swap
markel (including terms and conditions incorporated by reference therein); and
(LI} is & forward, swap, future, or option on a rate, currency, commadity,
equily security, or other equity instrument, on a debl security or other debt
instrument, or on an economic index or measure of economic risk or value;

b. Proposed change:

*(53B) *swap agrecment’—
" A) means—
*{i) an agreement, including the terms and conditions incorporated by reference in
such agreement, that is—
“{I) an interest rate swap, option, future, or forward agreement, including a
rate Moo, rate cap, rate collar, cross-currency rate swap, and basis swap;
*(I1) a spot, same day-tomorrow, lomormow-next, forward, or other foreign
exchange or precious metals agreement;
“(111) a currency swap, option, future, or forward agreement;
“(IV) an equity index or an equity swap, option, future, or forward agreement;
“{V) adebt index or a debt swap, option, future, or forward agreement;
“{V1) a credit spread or a credit swap, option, future, or forward agreement; or
*{VIl} a commaodity index or a commodity swap, option, future, or forward
agreement; or
“(VII) 2 weather swap, weather derivative, or weather option;
“{1i} an agreement or transaction that is similar to an agreement or transaction
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referred to in clause (i) that—

“(1) is currently, or in the future becomes, regutarty entered into fethe by
swap market participants (including terms and conditions incorperated by
reference therein); and

“(I1) is a forward, swap, future, or option on a rate, currency, commaodity,
equity sccurity, or other equity instrument, on a debt security or other debt
instrument, or on an economic or other index or measure of economic risk or
value;

I Exceptions to operation of the automatic stay
2. Changesin S 625

(h) The filing of a petition under section 301, 302, or 303 of this title, or of an application
under section S(a)(3) of the Securities Investor Protection Act of 1970 [USCS § TBece(a)(3)],
does not operate as a stay-

LI

(6) under subsection (a) of this section, of the setoff by a commeodity broker, forward
contract merchant, stockbroker, financial institutions, or sccurities clearing agency of any
mutual debt and claim under or in connection with commodity contracts, as defined in
section 761 of this title, forward contracts, or securitics contracts, as defined in section 741 of
this title, that constitutes the setofT of a claim against the debtor for a margin pavment, as
defined in section 101, 741, or 761 of this title, or settlement payment, as defined in section
101 or 741 of this title, ansing out of commedity contracts, forward contracts, or securitics
contracts against cash, securities, or other property held by, pledged to, and under the control
of, or due from such commodity broker, forward contract merchant, stockbroker, financial
institutions, or securities clearing agency to margin, guarantee, or secure, or settle commaodity
contracts, forward contracts, or securities contracts;

(7) under subsection (a) of this section, of the setoff by a repo participant, of any mutual
debt and claim under or in connection with repurchase agreements that constitutes the sctoff
of a claim against the debtor for a margin payment, as defined in section 741 or 761 of this
litle, or settlement payment, as defined in section 741 of this title, anising out of repurchase
agreements against cash, securities, or other propenty held by, pledged to, and under the
control of, or due from such repo panticipant to margin, guaraniee, secure or settle repurchase
agreements,

b. Proposed change:

(6} under subsection (a) of this scction, of the setoff by a commodity broker, forward
contract merchant, stockbroker, financial institutions, or securities clearing agency of any
muitual debt and claim under or in connection with commodity contracts, as defined in
section 761 of this title, forward contracis, or securities contracts, as defined in section 741 of
this title, that constitutes the seloff of a claim against the debtor for aTETgITpay et s

L ¥ L]
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Hitor f4-of thistithermmsimz-out-of any payment or transfer due from the deblor under or in

conncction with commodity contracts, forward contracts, or securities contracts against any
payment due 1o the debtor from a commodity broker, forward contract merchant, stockbroker,
financial institution, or securitics clearing agency under or in connection with commodity
contracts, forward contracts or securities contracts or against cash, securities, or other
property held by, pledged to, and under the control of, or due from such commodity broker,
forward contract merchant, stockbroker, financial institutions, or securities clearing agency (o
margin, guarantee, or secure, or settle commodity contracts, forward contracts, or securities
contracis;

(7) under subsection (a) of this section, of the setoff by a repo participant, of any mutual
debt and claim under or in connection with repurchase agreements that constitutes the setofl
of a claim against the deblor for smarginpaymentas defincd-msectionr P4 Hor-Frtofthis

' ; frrsecti rs-trthearteT any payment
or transfer duc from the debtor under or in connection with repurchase agreements against
any payment due to the debtor from such repo participant under or in connection with
repurchase agreements or against cash, sccurities, or other property held by or due from such
repo participant o margin, guarantee, secure or settle repurchase agreements;
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Working Group Stall View of Proposed Enron/Cadwalader Changes

[(B)(5)]
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[(b)(5)]
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Working Group Comments on Enron/Cadwalader Proposals

[(B)(51
From: Noman Carleton
To: GENSLERG, SachsL, MCGIVERNT
Date: 1/ 5:36pm
Subject: Working Group Comments on Enron/Cadwalader Proposals -Reply

[{2)(3)]
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[(e)S)]

CC: Dom!3.DOPOT.MCCLELLANM, DOPOS. TocheyF, CARTERI, MC...
From: Norman Carleton

To: GENSLERG, SachsL, MCGIVERNT

Date: 62199 9:52am

Subject: Working Group Comments on Enron/Cadwalader Proposals -Reply

Attached are Enc Foster's comments on the Enron proposals. | sent a message about this
vesterday.

CC: Dom13.DOPOT.MCCLELLANM, DOPOS. TooheyF, CARTERJ, MC...
From: ex.mail."Eric.Foster@ny. frb.org”

To: ex.mail{"Norman.Carleton"),DOM3.DOPOS(CARLETONN)

Date: 6/2/9% 8:38am

Subject: Fwd: comments

se¢ attached comments

Nomm, having reviewed Enron's proposed changes to the pending bankrupicy bill, | have the
following comments. [{b)(5)]
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[(e)(5)]

MNorm, feel free to call me to discuss further any of these comments.
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Statutory changes proposed by Cadwalader/Enron

1. Definition of “forward contract merchant™

a. Definition in 8. 625:

(3) by striking paragraph (26) and inserting the following;

“{26) *forward contract merchant’ means a Federal reserve bank, or an entity, the
business of which consists in whole or in part of entering into forward contracts as or
with merchants or in a commedity, as defined or in section 761, or any similar good,
article, service, right, or interest that is presently or in the future becomes the subject of
dealing or in the forward contract trade;”.

b. Proposed change:

(3} by striking paragraph (26) and inserting the following:
*(26) *lorward contract merchant” means an entity that, at any time before the
liling of the petition, has an outstanding forward contract with the deblor;”,

1. Exceptions to operation of the automatic stay
a. Changesin 5. 625:

(b} The filing of a petition under section 301, 302, or 303 of this title, or of an application
under section 5(a)(3) of the Securitics Investor Protection Act of 1970 [USCS & TBeee(a)(3)],
does not operate as a stay-

- 8 = ® W

(6) under subsection (a) of this section, of the setoff by a commodity broker,
forward contract merchant, stockbroker, financial institutions, or securities clearing
agency of any mutual debt and claim under or in connection with commaodity contracts,
as defined in section 761 of this title, forward contracts, or securitics contracts, as defined
in section 741 af this title, that constitutes the sctoff of a elaim against the debtor for a
margin payment, as defined in section 101, 741, or 761 of this title, or settlement
payment, as defined in section 101 or 741 of this title, arising out of commodity
contracts, forward contracts, or securities contracts against cash, securities, or other
property held by, pledged to, and under the control of, or due from such commodity
broker, forward contract merchant, stockbroker, financial institutions, or securities
clearing agency to margin, guarantee, or secure, or settle commodity contracts, forward
coniracts, or securitics contracts;

(7) under subsection (a) of this section, of the setoff by a repo participant, of any
miuual debt and elaim under or in connection with repurchase agreements that constitules
the selolT of a claim against the debtor for a margin payment, as defined in section 741 or
761 of this title, or scttlement payment, as defined in section 741 of this title, arising out
of repurchase agreements against cash, securities, or other property held by, pledged to,
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and under the control of, or due from such repo participant 1o margin, guarantee, secure
or seftle repurchase agreements;

b. Proposed change:

(6) under subsection (a) of this section, of the setoff by a commodity broker,
forward contract merchant, stockbroker, financial institutions, or securities clearing
agency of any mutual debt and claim under or in connection with commodity contracts,
us defined in section 761 of this title, forward contracts, or securities contracts, as defined
in section 741 of this title, that constitutes the setoff of a claim against the debtor for 2

, ' r rs-titlearist any payment or
transfer due from the deblor under or in connection with commodity contracts, forward
contracls, or securitics conlracts against any payment due (o the debtor from a commaodity
broker, lorward contract merchant, stockbroker, financial institution, or securities clearing
agency under or in connection with commaodity contracts, forward confracts or securitics
conlracts or against cash, securities, or other property held by or due from such
commodity broker, forward contract merchant, stockbroker, financial institutions, or
sccurities clearing agency to margin, guaraniee, or secure, of settle commodity coniracis,
forward contracts, or securities contracts;

(7} under subsection (a) of this section, of the setoff by a repo participant, of any
mutual debt and claim under or in connection with repurchase agreements that constitutes

the setoff of a claim against the debtor for amargimrpaymentasdefimed-rseetonFdt-or

a1 L]
of any payment or transfer due from the deblor under or in connection with repurchase
agreements against any payment due to the debtor from such repo participant under or in
connection with repurchase agreements or against cash, securities, or other property held
by or due from such repo participant to margin, guarantee, secure or settle repurchase
agreements;

3. Amendments to the definition of “swap agreement”

a. Definition in §. 625:

*(53B) ‘swap agreement”—
“{A) means—
(i) an agreement, including the terms and conditions incorporated
by reference in such agreement, that is—

L B

(i) an agreement or transaction that is similar to an agreement or
transaction referred 1o in clause (i) that—

“{I) 15 currently, or in the future becomes, regularly entered
into in the swap market (including terms and conditions
incorporated by reference therein); and

“(1l) is a forward, swap, future, or option on a rate,
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currency, commodity, equily security, or other equity instrument,
on & debt securnity or other debt instrument, or on an economic
index or measure of economic risk or value;

b. Eroposed change:

“(33B) "swap agreement’—
"(A) means-
“(i} an agreement, including the terms and conditions incorporated

by reference in such agreement, that jis—

W W @ w

*{11) an agreement or transaction that is similar to an agreement or
transaction referred to in clause (i) that-

“(I) 15 currently, or in the future becomes, regotarty entered
inta in the swap market (including terms and conditions
incorporated by reference therein); and

*{11) i5 a forward, swap, future, or option on a rate,
currency, commodity, equily securnty, or other equity instrument,
on & debt security or other debt instrument, or on an economic or
other index or measure of economic risk or value;
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Enron Concerns - Ellen Levinson - 862-2256
1. Definition of swaps and how they will apply to future instruments.

# The current bankruptey definition of swaps (11 US.C. 101{53R)) contains a catch-
all for “similar agreements™ o swaps.

. The proposed revision in section 1007(a) of the House passed bill (starting on p. 198,
ling 23} to expands the list of instrumenits encompassed by the definition of swaps to
clarifly that mew tvpes of Mnancial derivatives and transactions that have been
introduced in the market are covered.

b The proposed revision also retains that catch-all language (starting on p. 299, line
19) for “any agreement or transaction similar to™ the swap agreements or
transactions described in the paragraph to accommaodate the development new
products that would it within the definition of swaps,

. The same definitional change is made in the Federal Deposit Insurance Acl.
. Page 184 of the House report on H.R. 833 discusses this.
. In addition, the material that accompanied the Working Group's proposal on this

topic explained that expanding the list of instruments encompassed by the definition
of swaps was meant to clarily that these instruments would be considered swaps for
purposes of bankruptey and that continued wse of the “similar agreemenis™
language was intended to continue to allow for the development of new instruments
that were within the definition of swaps.

2. Amendments to section 362(b) of the Bankruptey Code regarding set-off rights for
forwards and repos.

8 The proposed revision in section 1007(d) of the House passed bill (starting on p. 308,
line 19) adds a new paragraph (17) to section 362(h) of the Bankroptey Code,

. This revision is designed to protect, free from the automatic stay of bankruptey, the
enforcement of setoll or nefting provisions in swap agreements and in master
nebting agreemenis and security agreemenis or arrangements related to one or more
swap agreements or master netting agreements.

# This provision parallels other provisions of the Code that protect netting provisions
of (1) securities, commodities and forward contracis (section 362{b)(6)) and (2)
repurchase agreemenis (section 362(bNTH.

. See the discussion starting at page 185 of the House report starting with the sentence
at the bottom of the page that hegins “Because the relevant definitions include
related security agreements, the reference to “setofT™ in this provisions, as well as in
section 362(b)(6) and (T), .. ."

3. Proposed section 561, question regarding rights arising “by reason of normal business
practice.”

. The proposed revision in section 1007(k) of the House passed bill (starting on p. 315,
line 3) adds a new section 561 to the Bankruptey Code that is designed to protect the
contractual right of a master neiting agreement participant to enforce any rights of
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termination, liguidation, acceleration, offset or netting under a master netting
agreement.

These rights include rights arising “by reason of normal business practice.”

For purposes of proposed section 561 (and sections 555, 556, 559 and 560), it Is
intended that the normal business practice in the event of a defanlt of a party based
on bankruptcy or insolvency is to terminate, liquidate or accelerate securities
contracts, commodity contraets, forward contracts, repurchase agreements, swap
agreements and master neiting agreements with the bankrupt or insolvent party.
See page 186 of the House report.

-+« cross-product netting will be protected from the automalic siay under section
561 even in the absence of a master netting agreement.
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298

“{v] a seeurity agreement or arrange-
ment or other eredit enhaneement related
to anv agreement or transaction refereed
to in clause (i), (ii), (i), or (iv), but not
to execed the actual value of such contract
on the date of the filing of the petition;
anil

“(B) docs not melude a repurehase oblign-
tion under a participation I a  ecommercial
mortgame loan,

and, for purposes of this paragraph, the term ‘quali-
fiedd foreigm government security’ means a sceeurity
that is a diveet obligntion of, or that is fullvy guaran-
teed by the centeal government of a membwr of the
Chgamization for Eeonomie Cooperation and Devel-
opent:

(D i parngraph (48] by insertinge “or ex-
cmpt frome sueh reasteation ander sael seetion
parsuant tooan order of the Seenrities and Ex-
el Commission” after 1934 and

(ET by sonending: paragraph (53B) to rewd
as tollows:

TOAB) tswap agreement —

“LA) means—

=R 813 EH
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(i) any agreement, including the
terms and eonditions incorporated by ref-
erence in such agreement, which is an in-
terest rate swap, option, future, or forward
agreement, including a rate floor, rate cap,
rate collar, cross-curreney rate swap, and
basis swap; a spot, same dayv-tomorrow, to-
morrow-next, forward, or other foreimn ex-
change or precious metals agreement; a
eumreney swap, option, future, or forward
agreement: an equity index or an eguity
swap. option, tature, or forward agree-
ment: a debt index or a dels swap, u-'f]-tim],
future. or forward  agreement: o eredit

spread or o eredit swap, option, future, or

01000000001394



e S~ B . S - Y B

[(B)(5)]

sHKE =39 EH

400
conditions  incorporated by refercnce
therein); and

(1) is a forward, swap. future,
oF option on one or more rates, cur-
reneies commodities, equity sceurities,
or other equity instroments, debt se-

curitics or other debt instruments, or

i amy eombination of azreements
or transactions referred to in this para-
orapli

vl oany option to enter into an
apreement or  trapsaction refermsd 1o in
this pavagraph;

v a master agreement that provides
for an sgreement or transaction referrsd to
e oelawse (1) (), ity or (v), tosether
with all supplements to any suell master
agrvenment, and withont vepard to whetler
the master agreement containg an agrec-
ment or tramsaction that s vot a swap
agrecment  wider this  paragvaph, exeept
that the master agreement shall be consid-

ereed to e g swap agreement ander this

01000000001395
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paragraph only with respect to each agree-

ment or transaetion under the master

agrcement that is referred to in elause (i),

(1), (i), or {iv): or

“{B) any security agreement or arrange-
ment or other eredit enhancement related to
any agreements or transactions roferred to in
subparagraph (A); and

“(C) is apphieable for purposes of this title
ouly and shall not be construed or applicd so as
to ehallenge or affect the characterization, defi-
nition, or treatment of any swap  agreement
undler any other statute, regmlation, or mle, in-
cluding the Securities Act of 1933, the Sceenri-
ties Exchange Aet of 1934, the Publie Utility
[Molding Company Aet of 1935, the Trust In-
denture Act of 1939, the hwvestiment Company
Aet of 194, the Investment Advisers Aet of
1940, the Seenrities Inivestor Proteetion Act of
1970, the Commodity Exchange Aet, and the
resulations presevibed by the Sceuritios and Ex-
change Connmission or the Conmnodity Futures
Trading Commission,";

21 by amending seetion T4UT) to rend as fol-

«HE 233 EH
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{F) by inserting after paragraph (31) the
following new paragraph:

“{32) under subsection (a), of the setoff by a
master netting agreement participant of a mntual
debt and elanm under or m connection with one or
more master netting agreements or any eontract or
agreement  subjeet to sueh agreements that eon-
stitutess the setoff of a elaim against the debtor for
any payment or other transfer of property due trom
the debtor under or e connection with sueh agree-
ments or any contract or agreement subjeet to such
agreements against any pavment due to the debtor
from  sueh master netting agreenent partieipant
wiler or in conneetion with such agreements or any
eonteaet or agreement subjeet to such agrecments or
against eash, sceuritios, or other property held Ty,
pledgsd or and wnder the contvol of, or due from
suel master vetting agrecment partivipant to mar-
ity geranbee, scenre, o settle sueh agreements or
any contract or ageenent Rllll_‘il'l'l to sneli HIL g UL
ments, to the extent sueh participant s cligible o
excreise such offset mghts under paragraph (6), (7),
or (17) for each individual eontract covered by the

master netting agrecient in issue.”,

«HH B33 EH
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termination, liguidation, or acceleration of one or

more swap agreements’

(k) LIQUIDATION, TERMINATION, ACCELERATION, OR
OFFSET UNDER A MASTER NETTING AGREEMENT AND
Across CoxtracTs.—(1) Title 11, United States Code,
15 amended by inserting after seetion 560 the following:
“§561. Contractual right to terminate, liquidate, ac-

celerate, or offset under a master netting
agreement and across contracts

“la} IN GENERAL —Sulyect to subsection {b), the ox-

ereise of any contractual vight, beeause of a condition of

the kind specified in seetion 365(e)(1), to canse the termi-
nation, lipndation. or acecleration of or to offset or net
termimation valnes, payvment amounts or other transfer obe-

ligations avising nder or i conpeetion with one or more

(o the termination, hguidation, or aceeleration of one or

TNV
11} seeurtties contracts, as defined i seetion
4107
“12) commodity contracts, as defined in secetion
(LR AR 3T
(3 forward contraet s
U4 repurehase asrecments;
) swap wgrecments; or
b)) master netting agreements,
HR 5331 EH
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shall not be staved, avoided, or otherwise limited by oper-
ation of any provision of this title or by any order of a
eourt or administrative agencey in anv procceding under
this title,
“(b) EXCEPTION. —

(1) A party may exereise a contractual right
described in subsection (a) o erninate, liguidate, or
acccterate only 1w the extent that suel party eould
exereise such a right ander seetion 555, 536, 259,
or bl for cach nelividual contraet covercd by the
master netting aereement in issue.

20 I0 o debtor s o connmaodity broker sulyeet
tis sulwehiapter IV of chapter 7 of tlus title—

LA o party may not net or oftset an obli-
eatiom to the debtor arsing wwder, or i eone-
neetion witle a {‘EIIII!IILJ[1i1I'L' contraet agminst any
el arsinge wider, or i conmivetion with,
it instrmments,  contraets,  oF  QErecncents
listodd in suliscetion (a) execpt o the extent the
party D pesitive net oguity in the eommodity
acconnts at the debror, as calealated aader sub-
chapter IV ol

SR another commodity broker may not
net or offset an obhgation to the debtor arising

under. or in eonnection with, a commodity eon-

«HE H13 EH
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tract entered into or held on behalf of a ens-
tomer of the debtor agamst any elaim arsing
under, or in conneetion with, other instruments,
contracts, or agreements listed i subscetion
(a).

“le) DEFINITION. —As used in this seetion, the term
‘vomtractual right” ineludes a right set forth i a mle or
hvlaw of o national seeurities exehange, a national seeuri-
ties association, or a seeurities clearing agenev, a right
set forth i a bvlow of @ elearing organization or contract
market or i oa resolution of the governing board thereof,
and o right, whether or not evideneed in writing, avising
mndder common law, under ko merchant, or by reason of
normal business praetiee,”,

(2) Coxroranse AMEXNDUENT.—The table of see-
tioms of chapter 8 of title 11, United States Code, s
amiendal by mserting after the item relating to seetion

Al e follivwane:

TPl Ummrienel misla ve e i||ll|||l||r|r_ givwlerate o offsl dmbr @
hepslaet iETine aErissiienl rll“l s e s

(1 ANCILLARY ProcEEIMXGS. —Seetion 304 of title
11, United States Code, is amended by adding at the emd
the following:

) Any provisions of this title relating to seeurities
cantracts, commodity eontracts, forward contracts, repur-

chase agreements, swap agreements, or master netting

=HH B33 EH
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DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20220

TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.mecgivermni@do.treas.gov
DATE: JUME 18, 1999

NUMBER OF PAGES TO FOLLOW: 2

TO: OLIVER IRELAND
MIKE KRIMMINGER
DAN WALDMAN

FROM: TOM McGIVERN
DEPUTY ASSOCIATE GENERAL COUNSEL

SUBJECT: Participants for 6/18/99 conference call at 10:00 a.m

COMMENTS: The Enron/Cadwalader participants are on the accompanying pages,
along with their brief explanation of the proposed changes

Treasury: Norman Carleton 202-622-1855
Tom McGivem

ERB: Oliver Ireland 202-452-3625

FDIC: Mike Krimminger 202-898-8950

CFTC: Dan Waldman 202-418-5115

This lacsimile iransmission cover sheel and any documenis accompanying it ate intended onby for the use
of the individual or entily to whom they are addressed  These decuments contain information that fay be
privileged, confdentsal or axompt from disclosure under applicable law If you e nod the inendod recipsent
¥iou afg hereby notified that any dischosure, dissemination, CooyIng or distribution, or the laking of any Eu:luuv;
in relance on the contents of this communicalan, & strictly prohibited, W you have received this fax in efor,
please nodify the sender immediately by teleshone to arange foe thie return of the materias
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CADWALADER, WICKERSHAM & TAFT
1333 New Hampshire Avenue, NW
Washington, DC 20036
(202) 862-2200
Fax number: (202) B82-2400

No. of pages
From: ELLEN LEVINSDON including cover: 2 Crate:  June 17, 1999

FOR IMMEDIATE DELIVERY TO:

1) | Name: Tom McGivern, Esq. Fax No.: 622-1188
Deputy Associate General Counsel
Firm: Department of the Treasory Confirmation No.: 622-2317
1 i
Dear Tom:

I received your fax with the names and phone numbers for the conference call at 10:00
am on June I8, 1999, Thank you for organizing the mceting and making the change in
the time.

| have attached a very briel summary of the intent of cach provision, but T think the
explanation by Carol and Lech will be much more useful.

Jeff Keeler, Enron's Washington Representative, will not be able to join us Tor the call.
Thuz, it will include:

Carel 5t. Clair. Esqg. of Enron
Lech Kalembka, Esq., David Mitchell, Esq. and Ellen Levinson of CWT

With best repards,
Ellen

This & o san W canfidenial and anended ey fof D atfrower MMIIMtW#McquhMrM“d. I vou
rwenlved e Srlocsgs (o error, plines call o mmedaataly, : BiRL- 0 fpdrae i1 g

o | rawg [ L FRVRITTY|

08-17/88 THU 19:45 ITE/KE NO 8238 Rovi
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ABSTRACT OF PROPOSED AMENDMENTS TO THE BANKRUPTCY CODE

® The change to the definition of “forward contract merchant™ in Section 101(26) is
designed to remove the ambipuities that exist regarding the current definition by replacing it with
a simplified, streamlined definition patterned after the definitions of “repo participam™ (U.S.C.
& 101(46)) and “swap participant”™ (11 U.S5.C. § 101(53C)).

® The change to the safe harbor regarding the application of the “mnomatic stay” to
commaodity contracts, securitics contracts and forward contracts in Section 362(b)(6) 15 designed
1o eliminate the uncertainty regarding the enforceability of namting righis thereunder occasioned
by the limiwtion on the exercise of such rights to "margin payments” and “settlement payments".
The approach suggested, Le., protecting netting nghts in connection with “any payment or
transfer” arising in connection with the specified types of transactions, replicates the approach
taken in the auiomatic stay safe harbor governing swap agreements {11 U.S.C. § 362(h)(17)).

® The changes suggested to the proposed revised definition of "swap agreemem” we
intended 1o ensure that the revised definition dozs nol inadvertently narmow the current defimtion
(11 LLS.C & 101{33B)) and. accordimgly. that the definition 15 flexible cnough 10 accommodatc
ingvitable developments in the marietplace

L.E.

=5

w® TOTAL PRGE.QAXZ %
GEA1TA98 THU 18:45 (TX/RX NoO s3as) ooz
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DEPARTMENT OF THE TREASURY
WASHINGTON, D.C, 20220

May 26, 1999

MEMORANDUM FOR WORKING GROUFP STAFF

FROM: Norman Carleton '1»3‘ ;
Tom MeGiversy #
SUBJECT: Froposed Changes to Financial Contract Netting Legislation

Enron and their outside counsel, Cadwalader, Wickersham & Tafi, have contacted us with
concemns regarding a few of the financial contract netting provisions of the pending bankruptcy
reform legislation. They are suggesting changes to the legislation and the conference report
language that will accompany that legislation. The House already has passed its bankruptey
refiorm bill and the Senate bill (5. 625) has been reported out of the Judiciary Committee and
awaits Senate floor action, which could occur any time afier the Memorial Day recess.

The Cadwalader/Enron proposals (“Proposals Regarding Amendmenis to the Bankrupicy Code
and legislative History™) are atiached, as well as 2 more thorough illustration of the statutory
changes they are secking (“Statutory changes proposed by Cadwalader/Enron™). Please review
these changes and get back to us with your thoughts as soon as possible (phone: 202-622.1855
or 202-622-2317; fax: 202-622-0974 or 202-622-1188). Thanks.

Anschments

01000000001404
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PROPOSALS REGARDING AMENDMENTS TO THE BANKRUPTCY CODE AND
LEGISLATIVE HISTORY

I Amendments to the Teoxt of the Bankruptcy Code and H. 833 and 5. 623

e Amend Section 101(26) by replacing the entire text after the word “means” with “an
cntity that, at any ume before the filing of the petition, has an outstanding forward contract with
the debtor”

e Amend Section 362(b)(6) by (1) replacing “a margin payment, s defined n sechon
101, 741, or 761 of this title, or sefilement payment, as definad in section 101 or 741 of tis utle,
arising out of” wn the sixth through cighth lines thereof with “any payment of transfer due from
the deblor under or in connection with™ and (ii) inserting between the words “against” and
woaek™ in the sighth lne thereof: “apainsl any payment due to the debtor from a commodity
broker, forward comtract merchant, stockbroker, financial instifution, or securities clearing
apency under of in counecnon with commodity confracts, [orward contracls or securitics

conacts of against”.

s Amend 362(b)7} by (i) replacing “a margn payment, as defined in secnon 741 or
761 of thie title, or settiement payment, a3 defined in section 741 of this title, arising out of” in
the fourth and fifth lines thereof with “any payment or ansfer due from the debior under or in
connection with”" and (ii) insertng berween the words “aganst” and “cash” in the sixth line
thereof “against any payment due to the debtor from such repo participunt under or i conneclion
with repurchase agTesincnis of against”.

s Amend the proposed text of the definition of “swap agrecment” in FLR. 833 and 5.

625 by deleting the word wregularly” in Section 101(53BYii)(1) (tine 2 of page 208 of 8. 625 and

01000000001405



line 22 of page 237 of B £33) and adding the words “of other” immedistely after the word
wecanomic” in Section 101(53B)ii)(I) (lines 10 and 11 of page 208 of S, 625 and lines 3 and 6
of page 258 of H. 833).

| Pﬂmﬂudlanmmg:ﬁﬂsumutnmiﬁnucnpwnu

o (Definition of “swap agreement”} The defimtion of “swap aprecment” ib Section
101{53B) includes “any similar agreement”. T language Was included to ensure thal the
definition would be hroad enough to eNcOmMpass future types of swaps that the financial
marketplace would devciop

The proposed revised definition also adopts this :ppmuh_ The drafters believe that o
definition limited to specifically epumierated transactions would soor be rendered obsolete by the
ingenuity of fnancial engineers. The drafters have taken the approach used wn the 1990
Amendments 3 SIEP further, however Specifically, the revised definition in Scction 101(53B) of
{. 833 and 5. 625 refers 10 “amy agreement of transaction that is similar™ o one of the
epumerated Types of ansaction that, inger alia, g currently, or in the future becomes,
[regularlyl eptered im0 w0 the sWap market .. and "5 & .. SWap .. on a ... measure of
|economic] nsk or value".

The additional language is for purpose of clarification only. 1t 1s not designed to liml the
circumetances in which a ransaction may qualify as 3 “guap agrecment”, and no inference 15
intended that a ransaction that qualifies as a swap aspreement under the version of the defininou
adopted in 1990 hould be excluded under the new definition becanse of the addition of the
clarifying language paraphrased above.

e (“Cross-product” Defing Sections 561(s), () of H. 833 and §. 625, Section

362(b)(28) of H. 233 gnd Section 162(b)(29) of 5, 615.) Seotion 561(a) will pratect the sxerciss

wd=
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of any “contractual right” to waffset or net tormination values, payment amounts or other transfer
obligations” in connection with certain enumeratad types of transactions free from any stay of
nym&u-nflmmaraﬂmi:ﬁ.wlﬁ?ﬂ agency. Under subsection (c), “the levm contractual night
includes ... a right, whether or o evidenced in wriling, arising by veason of pormal business
practice”.

Cection 561(2), therefore, will protect pemting and setoff nghts between, £.8., repurchase
agreements and swap BgTCCTACLS, sWap agrecments and forward confracts, and cash-sertled and
physically-settled forward contracts, even without jmplementation of an umbrella “master
master” agreement tying the agrecmenis together, as long as such petting and setofT is consistent
with “nermal business practice”. The determination of what constitutes “normal business
practice” in amy particular case will. of course, depend on the facts and circumsiances,
Mevertheless, the drafters anticipate that where the nommal prachce m an indusiry is Dol to
implement Master Masier agresments, but the participants in the ndustry nevertheless rely on the
enforceability of their “cross product” aemng rights when entzring inio ransactions and making
sitendani credit deterrunations, such panticipants will be protected upder Section 561.

Section 362(bK28) of 5. 625 and Section 362(b)(29) of H, 833 will complemenl Section
%61 by protecung netting and serofT and collaeral foreclosure nghts in connection with mastet
netting agresments. The protections afforded by Section 362(b)(28) and Section 162(bK2Y), on
the one hand, and Section $61, on the other, are cumulative. Accordingly, the ahsence in Section
362(d)(25) and 362(bH2Y) af explicit protection for rights aniging by virue of “normal business
practice” is ot in derogation of such sights ansing under Section 561

LK.
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Statutory changes proposed by Cadwalader/Enron

1. Definition of “forward contract mérchant™

a. Definition in §. 625:

{3) by striking paragraph (26) and inserting the following:

*(26) *forward contract merchant’ means a Federal reserve bank, or an entity, the
business of which consists in whole or in part of entering into forward contracts as or
with merchants or in a commaodity, as defined or in section 761, or any similar good,
article, service, nght, or interest that is presently or in the future becomes the subject of
dealing or in the forward contract trade;"”.

b. Eropozed change:

(3} by sinking paragraph (26) and inserting the following:
“(26) ‘forward contract merchant’ means an entity that, at any time before the
filing of the petition, has an outstanding forward contract with the debtor;”,

1. Exceptions to operation of the automatic stay

a. Changes in . 635:

{b) The filing of a petition under section 301, 302, or 303 of this tille, or of an application
under section 3(a}3) of the Secunties Investor Protection Act of 1970 [USCS § 78cee({a) )],
does not operate as a stay—

o oW oW W

{6) under subsection (a) of this section, of the setoff by a commaodity broker,
forward contract merchant, siockbroker, financial institutions, or securitics clearing
agency of any mutual debt and claim under or in connection with commedity contracts,
as defined in section 761 of this title, forward contracts, or securities contracts, as defined
in section 741 of this title, that constitutes the setoff of a claim against the debtor fora
margin pavmeni, as defined in section 101, 741, or 761 of this title, or settlement
payment, as defined in section 101 or 741 of this title, arising out of commodity
contracts, forward contracts, or sccuritics conlracts against cash, secunties, or other
property held by, pledged to, and under the control of, or due from such commedity
broker, forward contract menchan, stockbroker, financial institutions, or securities
cleaning agency to margin, guaraniee, or secure, or seftle commodity contracts, forward
CONIMActs, OF Securiiies contracls;

(7} under subsection (a) of this scction, of the setolT by a repo panicipant, of any
mutual debt and ¢laim under or in connection with repurchase agreemenis that constitutes
the setofl of a claim against the debtor for a margin payment, as defined in section 741 or

f

i.d'
IH'
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761 of this title, or setilement payment, as defined in section 741 of this title, arising out
of repurchase agreements against cash, securitics, or other property held by, pledged to,
and under the control of, or due from such repo participant to margin, guarantee. secure
or seltle repurchase agreemenis,

b. Proposed change:

{6) under subsection (a) of this section, of the setoff by a commodity broker,
forward contract merchant, stockbroker, financial institutions, or secunties clearing
agency of anv mutual debt and claim under or in connection with commodity contracts,
as defined in section 761 of this title, forward contracts, or securities contracts, as defined
in section 741 of this title, thai constitutes the setoff of a claim against the debtor for a

e we oo e svetton ST e Fadod thes e, o sctticmem
paymentardefined-imsecteonti-orFd-ofthirtithe-anstng-out-of any payment or

transfer due from the debtor under or in connection with commodity contracts, forward
conlracls, or securlies contracis against any payment due to the deblor from a commodity
broker, forward contract merchant, stockbroker, financial institution, or secunties clearing
agency under or in connection with commaodity contracts, forward contracts or secuntics
contracts of against cash, secunties, or other property held by or due from such
commadity broker, forward contract merchant, stockbroker, financial institutions, or
securities clearing agency to margin, guarantee, or secure, or settle commaodity contracts,
forward confracis, or secuniies confracts;

{7} under subsection {a) of this section, of thg setoff by a repo participant, of any
mutual debt and ¢laim under or in connection with repurchase agreements that constitutes

the seto Ef uf a claim against the debtor for ﬁ-murgm-purmml—n-d:ﬁmdmm-ﬂm

of any pay'menl or trmsﬂ:r due from lhl: debtor under or in connection with Tq:ur-:haﬂ:
agreements against any payment due to the debtor from such repo participant under or in
connection with repurchase agreements or against cash, securities, or other property held
by or duc from such repo panticipant 1o margin, guarantee, secure or seftle repurchase
:Lgrt:m:nt;;

3. Amendments to the definition of “swap agreement™

a Defimtion in 8. 625

*“(53B) 'swap agreement”—
“{A) means—
“(1) an agrecment. including the terms and conditions incorporated
by reference in such agreement, that is—

- W O W =

(1) an agreemenl or transacticn that 1s similar to an agreement or
transaction referred to in clause (i) that—
"{I} 15 currently, or in the future becomes, regularly entered

01000000001409



into in the swap market {including terms and conditions
incorporated by reference therein); and

“(I1} is a forward, swap, future, or option on a rate,
currency, commodity, equity security, or other equity instrument.
on a debt secunity or other debt instrument, or on an economic
index or measure of economic risk or value;

b. Proposed change:

*(53B) ‘swap agreement”
"[A) means—
“(1} an agreement, including the terms and conditions incorporated
by reference in such agreement, that is—

oW W W

“{11) an agreement or transaction that is similar to an agreement or
transaction referred to in clause (i) that—

T — e I A, vttt 1] |
into in the swap market (including terms and conditions
incorporaled by reference therein); and

“(11} 15 a forward, swap, future, or option on a rate,
currency, commedity. equity security, or other equity instrument,
on a debt secunty or ather debt instrument, or on an economic or
other index or measure of cconomiclnsk or value;

n'rd‘fjni’l'
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May 26, 1999

MEMORANDUM FOR WORKING GROUP STAFF

FROM: Norman Carleton
Tom MeGivern
SUBJECT: Proposed Changes to Financial Contract Netting Legislation

Enron and their outside counsel, Cadwalader, Wickersham & Taft, have contacted us with
concerns regarding a few of the financial contract netting provisions of the pending bankruptcy
reform legislation. They are suggesting changes to the legislation and the conféerence report
language that will accompany that legislation. The House already has passed its bankruptey
reform bill and the Senate bill (5. 625) has been reported out of the Judiciary Committee and
awaits senate floor action, which could occur any time afier the Memorial Day recess.

The Cadwalader/Enron proposals (“Proposals Regarding Amendments to the B
and legislative History™) are attached, as well as a ' o of the statutory

~TTOAEEs they arc sceRMZ T Statutory changes proposed by Cadwalader/Enr Please review
these changes and get back to us with your thoughts as soon as possible (phone: 202-622-1855
or 202-622-2317; fax: 202-622- or 202-622-1188). o

Attachmemnts AL
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DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20220

TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.megivern@do.treas.gov
DATE: MAY 26, 1999

NUMBER OF PAGES TO FOLLOW: 7

TO: OLIVER IRELAND, FEDY
JOYCE HANSON, NY FEDWV™
MIEKE KRIMMINGER, FDFC\-""'
BOB COLBY, SE
DAN WALDMAN, CFTCw”
DON LAMSON, OCCw”"
KEMN RYDER, OTS»"
MICHAEL BROSNAN, OCO»"

FROM: TOM McGIVERN
DEPUTY ASSOCIATE GENERAL COUNSEL

SUBJECT: Proposed Changes to Financial Conltract Netting Legislation

COMMENTS:

This Ia_r.srmle bransmigson cover shael and any documents accompanying it ane inended anly for the use
of the indsvidual or entity to whom they are addressed. These documents contain information thal may be
privileged, confidental or exempt from disclosure under gpplicabie law. | you are nol the intended recipiant,
you are hereby notified that any disclosure, dissemination, copying or distribution, or the Laking of any action
in rediance on the conlants of this communication, is strictiy prohibded. If vou have recenad this fax in error

please notiy the sender immedialely by telephone 1o &rrange for the return of the materials. .
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DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20220

TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.mcgivern@do.treas.gov
DATE: MAY 26, 1999

NUMBER OF PAGES TO FOLLOW: 7

TO: SARAH ROSEN WARTELL, NEC w*

FROM: TOM McGIVERN
DEPUTY ASSOCIATE GENERAL COUNSEL

SUBJECT: Proposed Changes to Financial Contract Netting Legislation

COMMENTS:

This facsimile transmission cover sheet and any documents BCcompanying it are inbended only for the use
of the individual or entity to whom they are addressed, Thess documents contain information that may be
privileged, confidential or exempt frem desclosure under applicable law, It you are not the intended recigient,
¥ou are hereby notified that any gisclosure, dissemination, copying or distribution, or the taking of any action
n reliance on the contents of this communication. is stricty prohibited. If you have received this fax in Bfrof

please noldy the sender immediately by telephone to arrange for the return of the malerials. ‘
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DEPARTMENT OF THE TREASURY

ey

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, NW.
WASHINGTON, D.C. 20220

TELEPHONE: 202-522-2317
FAX: 202-622-1188
E-MAIL: tom.megivern@do.treas.gov
DATE: MAY 26, 1999

NUMBER OF PAGES TO FOLLOW: 7

TO: OLIVER IRELAND, FED
JOYCE HANSON, NY FED
MIKE KRIMMINGER, FDIC
BOB COLBY, SEC
DAN WALDMAN, CFTC
DON LAMSON, OCC
KEN RYDER, OTS
MICHAEL BROSNAN, OCG

FROM: TOM McGIVERN
DEPUTY ASSOCIATE GENERAL COUNSFEL

SUBJECT: Proposed Changes to Financial Contract Netting Legis|ation

COMMENTS:
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DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL

ROOM 1418

1500 PENNSYLVANIA AVENUE, N.W.

WASHINGTON, D.C. 20220
TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.mcgivern@do.treas.gov
DATE: MAY 26, 1999

NUMBER OF PAGES TO FOLLOW: 7

TO”

FROM:

SUBJECT: Proposed Changes to Financial Contract Netting Legislation

QLIVER IRELAND, FED
JOYCE HANSON, NY FED
MIKE KRIMMINGER, FDIC
BOB COLBY, SEC

DAN WALDMAN, CFTC
DON LAMSON, OCC

KEN RYDER, OTS
MICHAEL BROSNAN, OCC

TOM McGIVERN
DEPUTY ASSOCIATE GENERAL COUNSEL

COMMENTS:
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RESULT 0K

DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20220

TELEPHONME: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.mcgivemni@do.treas.gov
DATE: MAY 28, 1999

NUMBER OF PAGES TO FOLLOW: 7

TO: SARAH ROSEN WARTELL, NEC

FROM: TOM McGIVERN
DEPUTY ASSOCIATE GENERAL COUNSEL

SUBJECT: Proposed Changes to Financial Contract Netting Legislation

COMMENTS:
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DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C, 20220

TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.mcgivem@do. treas.gov
DATE: MAY 26, 1999

NUMBER OF PAGES TO FOLLOW: 7

TO; OLIVER IRELAND, FED
JOYCE HANSON, NY FED
MIKE KRIMMINGER, FDIC
BOB COLBY, SEC
DAN WALDMAN, CFTC
DON LAMSON, OCC
KEN RYDER, OTS
MICHAEL BROSNAN, OCC

FROM: TOM MeGIVERN
DEPUTY ASSOCIATE GENERAL COUNSEL

SUBJECT: Proposed Changes to Financial Contract Netting Legislation

COMMENTS:
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: DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20220

TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.mcgiverni@do.treas.gov
DATE: MAY 26, 1988

NUMBER OF PAGES TO FOLLOW: 7

TO: OLIVER IRELAND, FED
JOYCE HANSON, NY FED
MIKE KRIMMINGER, FDIC
BOB COLBY, 5EC

DAN WALDMAN, CFTC
DON LAMSON, OCC

KEN RYDER, OTS
MICHAEL BROSNAN, OCC

FROM: TOM McGIVERN
DEPUTY ASSOCIATE GENERAL COUNSEL

SUBJECT: Proposed Changes to Financial Contract Netting Legislation

COMMENTS:

This facsimila iransmission cover sheat and any documents accompanying it ang intended only for the use
nf_tne indnidual or entity 1o whom they are addressed. These documents contain information that may ba
privieged, confidential or exempt from disclosure under applicable law. If you are not the intendad recament,
¥ou &re heredy nolified that any disclosure, dissemination, copying or distribution, or the taking of any action
m reliance on the contents of this communication, is stnetly prohibited. If you have received this fax in error,
pleasa notify the sender immadiataly by telephone lo arange for the retlum of the matedals.
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Enron Concerns - Ellen Levinson - 862-2156
1. Definition of swaps and how they will apply to future instruments.

= The current bankruptcy definition of swaps (11 US.C. 101{53B)) contains a catch-
all for “similar agrecments”™ to swaps.

. The proposed revision in section 1007(a) of the House passed bill (starting on p. 298,
line 23) to expands the list of instruments encompassed by the definition of swaps to
clarily that new types of financial derivatives and transactions that have been
introduced in the market are covered.

. The proposed revision also retains that catch-all language (starting on p. 299, line
19) for “any agreement or transaction similar 10™ the swap agreements or
transactions described in the paragraph to accommodate the development new
products that wounld fit within the definition of swaps.

- The same definitional change is made in the Federal Deposit Insurance Act

- Page 184 of the House report on H.R. B33 discosses this.

. In addition, the material that accompanied the Working Group’s proposal on this
topic explained ihat expanding the list of instruments encompassed by the definition
of swaps was meant to clarify that these instruments would be considered swaps for
purposes of bankruptey and that continued use of the “similar agreements™
lanpuage was intended to continue to allow for the development of new instruments
that were within the definition of swaps,

2. Amendments to section 362(b) of the Bankruptey Code regarding set-off rights for
Torwards and repos.

& The proposed revision in section 1007{d} of the House passed bill (starting on p. 308,
line 19) adds a new paragraph (17) to section 362(b) of the Bankruptcy Code.
2 This revision is designed to protect, free from the antomatic stay of bankruptcy, the

enforcement of setofl or netting provisions in swap agréements and in master
nefling agreements and security agreements or arrangements related (o one or more
SWAP agreements or master netling agreements.

. This provision parallels other provisions of the Code that protect nefting provisions
of (1) securities, eommodities and forward contracts (section 362{(b)}6)) and (2]
repurchase agreements (section 362(b)(T)).

. See the discussion starting at page 185 of the House report starting with the sentence
al the bottom of the page that begins “Because the relevant definitions include
related security agreements, the reference to “setoff™ in this provisions, as well as in
section 362{b}6) and (7}, .. .."

3. PFroposed section 561, question regarding rights arising “by reason of normal business
practice.”

. The proposed revision in section 1007(k) of the House passed bill (starting on p. 315,
line 3) adds a new section 561 to the Bankrupicy Code that is designed to protect the

01000000001424



contractual right of a master netting agreement participant to enforce any rights of
termination, liguidation, acceéleration, offset or netting under a master netting
agreement.

These rights include rights arising “by reason of normal business practice.”

For purposes of proposed section 561 (and sections 555, 556, 559 and 560), it is
intended that the normal business practice in the event of a default of a party based
on bankrupicy or insolvency is to terminate, liquidate or accelerate securities
coniracts, commodity contracts, forward contracts, repurchase agreements, swap
agreements and master netting agreements with the bankrupt or insolvent party.
See page 186 of the House report.

« o« Cross=product netting will be protecied from the automatic stay under section
E£61 even in the abscoce of @ master nefting agreement.
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Enron Concerns - Ellen Levinson - 862-2156
1. Definition of swaps and how they will apply to fature instruments.

. The current bankruptcy definition of swaps contains a catch-all for “similar
agreements.” The proposed revision expands the list of instruments encompassed
by the definition of swaps to clarify that new types of financial derivatives and
transactions that have been introduced in the market are covered, and it also retains
the catch-all for “similar agreements.™

. The same definition change is made in the Federal Deposit Insurance Act.

2. Amendments (o section 362(b) of the Bankruptey Code reparding set-off rights for
forwards and repos.

. The amendment that adds a new paragraph (17) to section 362(b) of the Bankrupicy
Code is designed to protect, free from the automatic stay of bankruptey,
enforcement of setoff or netting provisions in swap agreements and in master
netting agreements and security agreemenis or arrangements related to one or more
swap agreements or master netfing agreements.

. This provision parallels other provisions of the Code that protect netting provisions
of (1) securities, commodities and forward contracts (section 362(b)(6)) and (2)
repurchase agreements (section 362(b)(7))

1. Proposed section 561, question regarding rights arising “by reason of normal business
practice.”

o Section 561 is a proposed addition to the Bankrupicy Code designed to protect the
contractual right of a master netting agreement participant to enforce any rights of
termination, liguidation, acceleration, offset or netting under a master netting
agreement.

. These rights include rights arising “by reason of normal business practice.”

. For purposes of proposed section 561 (and sections 555, 556, 559 and 5640), it is
intéended that the normal business practice in the event of a default of a party based
on bankruptcy or insolvency is to terminate, liquidate or accelerate securities
contracts, commaodity contracts, forward contracts, repurchase agreements, swap
agreements and master netting agreements with the bankrupt or insolvent party.
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PROPOSALS REGARDING AMENDMENTS TO THE BANERUPTCY CODE AND
LEGISLATIVE HISTORY

1. Amendments to the Texl of the Bankruptcy Code and H. 833 and 5. 615

e Amend Section 101(26) by replacing the éntire text after the word “means” with “an
entity that, a1 any nme before the filing of the petition, has an outstanding forward contract with
the debtor™.

e  Amend Section 362(b)(6) by (i) replacing “a margin payment, as defined m secthion
101, 741, or T61 of this title, or setilement payment, as defined in section 101 or 741 of this ntle,
ariging out of " m the sixth through eighth lines thereof with “any payment or transfer due from
the deblor nnder or in connection with” and (i) inseriing betwecn the words “against” and
wcash™ in the eighth line thereof: “against any payment due to the debtor from a commodily
brokes, forward commact merchant, stockbroker, financial institution, of securities clearing
apency under of in commection witk commodity confracis, forward copiracls o securibies
contracts o Against”.

o Amend 362(b)T) by (i) replacing “a margin payment, 33 defined 1n section 741 or
761 of this title, or seftlement payment, as defined in section 741 of this title, ansing owt of" in
the fourth and fifth lines thereof with “any payment or transfer due from the deblor under or if
conpection with” and (i) inserting between the words “against” and “cash” n the sidth line
thereaf “'against any payment due to the debtor from such répo participant under or 1 conneciion
wilh repurchase agrecncms o againat’.

« Amend the proposed text of the definition of “swap agreement” in HLR. 833 and .

625 by deleting the word “pegularly’” in Section 101(53B W) (line 2 of page 208 of 5. 625 and

WY LIS T A

0571998 WED 17:54 [TX/RX %o soss] Rooz

01000000001429



OF/duspg  1Ti62 FAL
CWI FAXL DEFT.

o0 004

line 22 of page 257 of H E33) and adding the words “or other™ immediately after the word
“economic” in Section 101(53B)i)(1) (lines 10 and 11 of page 208 ol 5. 625 gand lines 5 and &
of page 258 of H. 833).

Il Proposed Language for Senate and House Repons

s (Definition of “swap agresment™) The definition of “swap agreement” in Section
101(53B) includes “any simnilar agreernent”. This language was included to ensure thal the
definition would be broad enough o encompass future types of swaps that the financial
marketplace would develop

The proposed revised defimtion also adopts this approach. The draflers believe that a
dafinition limited 1o specifically erumerated transactions would soon be rendered obsolete by the
ingeouity of financial engineers. The drafters have taken the approach used in the 1990
Amendments a step further, however Specibically, the revised definition i Section 101 (53B) of
H. $33 and S. 625 refers o “any agrecment of Transaclion that is similar” to one of the
enumesated Types of mansacuion that, iter alie, “is currenily, of in the future becomes,
[regularly] cotered imto in the swap market ... and “if & ... SwWap ... OR @ ... MEASTE of
[ecomemic] nsk or value™.

The additional language is for pirpase of clanificanon only. It is not designed to hnm the
circumstances w which a wransaction may qualify as a “swap agreement”, and no inference 1s
intended that a transaction that qualifies as a swap agreement under the versian of the defininon
adaopted in 1990 should be excluded under the new definition becauss of the addition of the
clarifying language paraphrased above.

e (“Cross-product” netiing Sections 561(a), (¢) of H. 8§33 and 5. 623, Sccuion

362(b)(28) of H. 833 and Section 362(b}29) of 5. 625.) Seetion 561(n) will protect the excrciss

-l

03
3SLBA98 WED I1V:B54  [TICRI KO 50881 @003
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of any “‘coptractusl right” to waffset o net termination values, payment amounts of other ransfer
obligations™ in ¢onnection with certain enamerated lypes of transactions free from any stay o
any order of a coust or administrative agency. Under subsection (c). “the term contractual right
includes ... & right, whether or not evidenced in writing, arising by reason of pormal business
practice”.

Section $61(a), therefore, will protscl netting and setoff nghts betwesn, £.8. repurchase
agrecments and swap agreements, Swap agreements and forward conlracts, and cash-sertled and
physically-setied forward contracts, everd withowt implementation of an umbrella “master
master” sgreement tying the agresments together, as long as such neting and setoff is consistent
with “normal business practice”. The determination of what constitutes “nommal business
practice’” in any partcular case will. of course, depend on the facts and CITCRMSIANCES,
Nevertheless, the drafters anucipate that where the normal practice in an ndusiry is poi to
implement master Master aETeaments, but the pariicipants in the industry nevertheless rely on the
enfireeability of their “cross produst” nething rights when entenng mio transactions and making
attendant credit determunations, such parucipants will be protected undar Secton 361.

Section 362(b)28) of 5. 625 and Section 362(b)(29) of H. 833 will complement Section
541 by protecimg netting and sapofT and collateral foreclosure nghts in connection with master
qetting agrecments, The protections afforded by Section 362(b)(28) and Section 362(b)2¥), on
the one hand, and Section 561, on the other. are cumulative. Accordingly, the abgence 1n Section
362(d}25) and I62(b)29) of explicit protection for rights ansing by virtue of “normal business
practice” 15 not m derogation af such rights arising under Section 561

LK.

P
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DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W,
WASHINGTON, D.C. 20220

TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.mcgivern@do.treas.gov
DATE: NOVEMBER 16, 1999

NUMBER OF PAGES TO FOLLOW: 2

TO: RON JONES
OMB-LRD

FROM: TOM McGIVERN

SUBJECT: Final letter in response to proposed Enron amendments to financial
netting contract legislation

COMMENTS: Atftached. Thanks for the help in getling this cleared quickly last week.

Tom

This facsimile transmission cover sheal and any documents accompanying it are inlended only for the use
of the indwvidual or entity to whom they are addressed. These documents contain infarmation that may b
privileged, confidential or exempt from disclosure under applicable law, |f ¥ou are not the intended recipient
you are hereby notified that any disclosure, dissemination, copying or distribulion, or the taking of any action
in rediance on the contents of this communication, is sinclly prohibited. If you have receed this fax in amror,
please nolity the sender immediately by telephone 1o arrange for the return of the materials.
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5T. TIME 11718 15:25
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RESULT 0K

DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20220

TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom megiverni@do.treas.gov
DATE: NOVEMBER 16, 1999

NUMBER OF PAGES TO FOLLOW: 2

TO: RON JOMES
OMB-LRD

FROM. TOM McGIVERN

SUBJECT: Final letter in response to proposed Enmon amendments to financial
netting contract legislation

COMMENTS: Attached. Thanks for tha help in gatting this cleared quickly last week.

Tom
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RESULT oK

DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20220

TELEPHOME: 202-522-2317
FAX: 202-622-1188
E-MAIL: tom megivern@do.treas gov
DATE: NOVEMBER 16, 1999

NUMBER OF PAGES TO FOLLOW: 2

TO: OLIVER IRELAND MIKE KRIMMINGER
FRB FDIC
MNANCY YANOFSKY
CFTC

FROM: TOM McGIVERN

DEPUTY ASSOCIATE GENERAL COUNSEL

SUBJECT: Final letter in response to proposed Enron amendments to financial
netling contract legislation

COMMENTS: Aftached.

Tom
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DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W,
WASHINGTON, D.C. 20220

TELEPHONE: 202-622-2317
FAX. 202-622-1188
E-MAIL: tom.megivern@do.traas.gov
DATE: NOVEMBER 16, 1899

NUMBER OF PAGES TO FOLLOW: 2

TO: OLIVER IRELAND MIKE KRIMMINGER
FRB FDIC
NANCY YANOFSKY
CFTC

FROM: TOM McGIVERN
DEPUTY ASSOCIATE GENERAL COUNSEL

SUBJECT: Fina_] lefter in response to proposed Enron amendments to financial
netting contract legislation

COMMENTS: Attached.

Tom
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DEPARTMENT OF THE TREASURY

X
P

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W,
WASHINGTON, D.C. 20220

TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.megivern@do.treas.gov
DATE: NOVEMBER 16, 1989

MUMBER OF PAGES TO FOLLOW: 2

TO: OLIVER IRELAND MIKE KRIMMINGER
FRB FDIC
NANCY YANOFSKY
CFTC

FROM: TOM McGIVERN
DEPUTY ASSOCIATE GENERAL COUNSEL

SUBJECT: Final letter in response to proposed Enron amendments to financial

netting contract legislation

COMMENTS: Allached.

" Tom

This facsimie transmission cover sheel and any documents ACCOMpan il ard intended far the

of the ndnadual or entity to whom they are addressed. These nnmm#l:gmm mfurmm::::}rmal ma-:FI::
priviieged, confidential or exempt from disclosure unsder apalcabie law, If you are nad the mended recipient,
you ané hareby notdfied that any disciosure, dessemination, copying or distribution, of the laking of any action
in reliance on the contents of this communication, is striclly prohibited. i you have received this fax in efror,

please notify the sender immediately by telephone o arrange for the return of the materiats.
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DEPARTMENT OF THE TREASURY

e

e

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W,
WASHINGTON, D.C. 20220

TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.mcgivern@do.treas.gov
DATE: NOVEMBER 10, 1999

NUMBER OF PAGES TO FOLLOW: 5

TO: RON JONES
OMB-LRD
FROM: TOM McGIVERN

SUBJECT: Drafft letter in response lo proposed Enron amendments to financial
netting contract legislation

COMMENTS: Attached is a draft response to the last known Enron proposal for
amendments fo the financial neting contract legisiation (also attached). That legislation
15 being considered in the Senate and it is uncertain when it will be voted on, 2o a quick
clearance of this lettar would be much appreciated. Thanks.

Tom

This facsimie transmission cover sheet and any documents accompanying it are intended only for the use
of ine mdividual or entity 19 whom they are addressed. These documents contain information ihat may be
prvileged, confidential or exempt from disclosure under applicable law, If ¥ou ang not the intended recipient,
¥ou are Nerely nolified that any disciosure, dissemination, copying or distribution, or the takmy of any action
n reliance on the contents of this communicalion, & sirclly prohibited. If you have received this fax in error.
ploase notify the sender immediately by telephone 1o arranga for the relumn of the materals,
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The Honorable Senator Charles Grassley

The Honorable Robent G. Tomcells

Subcommutice on Administrative Oversight and the Courts
Committes on the Judiciary

United States Senate

Washington, D.C.

Dear Chairman Grassley and Senator Tormcells;
[(b)(5)]
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Sincerely,

Lee Sachs
Assistant Secretary for Financial Markets
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EXPLANATION OF AMENDMENTS TO S. 625
TO UPDATE SWAPS DEFINITION AND TO CLARIFY NETTING RIGHTS FOR
CERTAIN FINANCIAL AGREEMENTS

Section 901(a)(1) — Definition of “Swap Agreement”

As reported by Committee, the definition of “swap agresment” in current law is updared by (i)
adding to the existing list of swap products, types of ransactions that have been introduced since
the last time the definition was amgnded, and (i) including a “catchall” phrase to cover the
potential for development of new swap products. Since this is & rapidly evelving industry, the
catchall phrase is intended to provide flexibility to avoid the need to amend the definition as the
nalure and uses of swap apreements matures,

As reported, the definition of swap agreement inadveriently did not cover some legitimate
transactions, and this amendment remedies this prohlem. First, the list of swaps is amended to
wnclude “weather derivalives,” an important type of ransaclion that allows end-users, such as
energy companies, agricultural producers and agribusinesses, to manage their weather-related
business nsks. Second, the “catchall™ clause is revised 10 ensure that the new definiton (a) is et
limited to products that address “economic™ risk, which could inadvertently narrow the current
definition, and (b) is flexible enough to accommodate swaps that are not traded “regularly™
because they are new or innovative developments. The phrase “entersd inta in the swap marker”
is changed to “entered into by swap participants” since swap wansactions do not take place on
federally-regulated markets; swaps are cntered into by agreements berween parties “over-the-
counter.”

Secrion 901 (d) - Netting Rights in Bankrupicy

Under current law, a safe harbor from the application of the automatic stay in bankrupticy
proceedings is provided for several types of financial ransactions. This safe harbor is inteaded
to provide legal centainty to the enforesability of neiting rights in the case of bankrupicy. This
amendment rectifies an inconsistency between the safe harbor for swaps and the safe harbar for
several other types of financial wansactions which, it net addressed, could undermine legal
certainty for commodities, securities and forward contracts and repurchase agreements. _

For swap ayreements, neting rights in connection with “any pavment or transfer” arising in
connection with the transactions arc protected in current law. However, for commodity,
securtiies und forward contracts and for repurchase agreements, under current law the protection
1s more limuted ~ it only applics 1o neting rights related to “margin payments” and “settlement
payments.” This inconsistency in statutory language can create some confusion about the
exercise of neming rights in bankruptcy. To remedy this problem, the amendment would apply
the same protection for commodity, securities and forward contracts and repurchase agreements
thal is alresdy provided for swap agreements.

CWTIDCLIB w1771 |
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AMENDMENTS TO 5. 625 TO UPDATE SWAPS DEFINTTION AND TO CLARIFY
NETTING RIGHTS FOR CERTAIN FINANCTAL AGREEMENTS

Updatz 1o the Definition of Swap Agreement:
Section $01(a)(1) of §. 625 is amcnded -

a) on page 239, line 8, by deleting “or” afier “apreement;™:

b) on page 239, line 11, byinserting “or (VIII) a weather swap, weather derivative, or

weather option;” after “agreement;”
¢} onpage 239, linc 16, by swriking the words “regularly entered into in the swap
tnarket” and inserting “entered into by swap paricipants™;
d) onpage 240, line 1, by inserting “or other” after “cconomic™
Clarifying Newing Rights for Cenain Financial Agreements:

Section 9010 (d) of 5. 625 i3 amended —

a) onpoge 248 line |7, by inserting “(i)" after the comma:

b) on page 243, line 19, by insering before the semicalon, (i) by striking the words *a
margin payment’ through ‘enising out of’ and insenting ‘any payment or transter due
from the debtor under or in connection with”, and (i) by insering ‘any payment due
to the deblor from a commodity broker, forward contract merchant, stockbroker,
financial institutions, or securitics clearing agency under or in connection with
commodity contracts, forward contracis or securities contracts or against’ after .
Conracs apainst”,

c) onpage 248, line 20, by inserting “(i]" after the comma: and

d) on page 248, line 22, by inserung before the semicolon (i) by striking the words ‘a

margin payment” through “arising out of and inserting “any payment or mansfer due

from the deblor undsr or in connection with”, and (iii) by inserting “any payment due
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to the debtor from such repo participant under or in connection with reprchase

gpreements or apainst’ afler "contracts against™,

== TOTAL PAGE.R@4 ==
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DEPARTMENT OF THE TREASURY

il
= 1
Ay Rtk

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, NW.
WASHINGTON, D.C. 20220

TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.mcgiverni@do. treas gov
DATE: NOVEMBER 3, 1999

NUMBER OF PAGES TO FOLLOW: 6

TO: OLIVER IRELAND MIKE KRIMINGER
FEDERAL RESERVE BOARD FDIC
NANCY YANOFSKY ROBERT COLBY
CFTC SEC

FROM: TOM MeGIVERN

SUBJECT: Draft letter in response to proposed Enron amendments to financial
neting contract legislation

COMMENTS: Attached is a draft response to the last known Enron proposal for
amendments to the financial netting contract legislation (also attached). That legislation
15 being considered in the Senate and it is uncertain when it will be voted on, so your
quick review of this draft and recommendations for edils and proposed changes would
be much appreciated. Thanks.

Tom

This facsimile transmission cover sheet and any documents accompanying it are ntented only fior the use
of the ndividual or enlity o whom they are addressed. These documents contain information that may be
privieged, confdental or axempt from distlosure under apphcable law. If you are not the intended recipsent,
you are hereby notified that any disclosure, dessemnation, copying or distribution, or the taking of any action
in reliance on the contents of this communication, is strictly prohibited. If you have received this fax in efror.
please nolify the sender immediately by telephone to arrange for the return of the matarials
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The Honorable Senator Charles Grassley

The Honorable Robert G. Tomcelli

Subcommittee on Administrative Oversight and the Courts
Committee on the Judiciary

Urited States Senate

Washington, D.C.

Dear Chairman Grassley and Senator Tormcelli:

[(R)S)]
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[(R)S)]

sincerely,

Lee Sachs
Assistand Secretary for Financial Markets
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DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20220

TELEPHONE: 202-622.2317
FAX: 202-622-1188
E-MAIL: lom.megiverni@do.treas.gov
DATE: NOVEMBER 5, 1599

MUMBER OF PAGES TO FOLLOW: &

TO:

FROM:

SUBJECT:

OLIVER IRELAND MIKE KRIMINGER
FEDERAL RESERVE BOARD FDIC

NANCY YANOFSKY ROBERT coLBY
CFTC SEC

TOM McGIVERN

Draft letter in response to proposed Enron amendments to financial
netting contract legislation

COMMENTS: Attached is a draft response to the last known Enron proposal for
amendments to the financial netting contract legistation (also attached). That legislation
is being considered in the Senate and it is uncertain when it will be votad on. S0 your

quick review of this draft and recommendations for edits ang proposed changes would
be much appreciated. Thanks.
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DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20220

TELEPHONE: 202-822-2317
FAX: 202-622-1188
E-MAIL: tom.mcgiverni@do.treas.gov
DATE: SEPTEMBER 13, 1899

NUMBER OF PAGES TO FOLLOW: 7

TO: MIKE KRIMMINGER
FDIC
NANCY YANOFSKEY
CFTC

FROM: TOM McGIVERN

DEPUTY ASSOCIATE GENERAL COUNSEL

SUBJECT: Cadwalader fax on proposed bankruptcy netting provision changes

COMMENTS: This morning Norman Carleton provided me a copy of this decument. |
would be interested in your commenis ASAP so we can assess how to respond.
Thanks much.

5
$ I

Thus Facsimile iransmission cover sheet and any cocuments accompanmang i are miended anly for the use
af the indiadual or éntity 1o whom they are addressed. These documents contam information thal may be
privileged, confidential or exemp! from desclosure under applicable lew, I you are not the intended recipsn,
you are hereby notihed that any disclosure. dissamination, copying or distribution, or the laking of any action
in rehance on e contents of this communicatan, & stecily prohibited. If you have received this fax in ermor,
please nolity the sender immedialely by lelephone o arrange for the refurn of the matenals.
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DEPARTMENT OF THE TREASURY

OFFICE OF THE GENERAL COUNSEL
ROOM 1418
1500 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20220

TELEPHONE: 202-622-2317
FAX: 202-622-1188
E-MAIL: tom.mecgivermn@do.treas.gov

DATE. SEPTEMBER 13, 1589

NUMBER OF PAGES TO FOLLOW: 7

TO: MIKE KRIMMINGER
FDIC
NANCY YANOFSKY
CFTC

FROM. TOM McGIVERN

DEPUTY ASSOCIATE GENERAL COUNSEL

SUBJECT: Cadwalader fax on proposed bankruptey natting provision changas

COMMENTS: This moming Norman Carleton provided me a copy of this document. |
would be interested in your commants ASAP 50 we can assess how to respond
Thanks much,
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Department

To: Gary Gensler of the Treasury
Lee Sachs

Office of the

Room: Date: 5/26/99 General Counsel

Enron and their outside counsel, Cadwalader, Wickersham & Taft, have
contacted us with concerns regarding a few of the financial contract netting
provisions of the pending bankruptcy reform legislation. They are suggesting
changes to the legislation and the conference report language that will
accompany that legislation. The House already has passed its bankruptcy
raform bill and the Senate bill (S. 625) has been reported out of the Judiciary
Committee and awaits Senate floor action, which could occur any time after the
Memarial Day recess.

Morman Carleton and | are sending the Cadwalader/Enron proposals to key staff
on the Working Group for Financial Markets for their review. Those proposals
{"Proposals Regarding Amendments to the Bankruptcy Code and legislative
History”) are attached, as well as a more thorough illustration of the statutory
changes they are seeking (“Statutory changes proposed by Cadwalader/Enron”).

Wae will get back to you with the recommendations of Working Group staff.

[(B)S)]

A_ttac:h ment

1 Maorman Carleton
Meal Wolin
Roberta Mclnerney

Mark McClellan Thomas M. McGivern

Frank Toohey De .
puty Associate General Counsel
Sy Hosam, Ny arts) (Legislation, Litigation & Regulation)

Room 1418

Telephone: 202-622-2317
Fax: 202-622-1188
e-mail: tom.mcgivern@do.treas.gov
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CWT DRAFT
8M19/99

PROPOSALS REGARDING AMENDMENTS TO THE BAMEKRUPTCY CODE AND

. Amendments to the Text of the Bankruptey Code and H. 833 and 5. 625

e Amend Section 101(26) by replacing the entire text afier the word “means” with “an
catity that, at any tme before the filing of the petinon, has an outstanding forward contract with
the debtor™.

o  Amend Section 362(b)6) by (i} replacing “a margin payment, os defined in section
101, 741, or 761 of this title, or setiloment payment, as defined in section 101 or 741 of this utle,
arising oul of* n the sixth through cighth lines thereof with “any payment or transfer due from
the deblor under or in commection with” and (3 inserting between the words “against” and
“each® in the cighth line thereof: “against any payment due to the debtor from o eommodity
broker, forward comtrack merchant, stockbroker, fipancial institution, oF securities clearing
agency under of in connection with commodity coptracts, forward contracls of securitics
contracts or against’,

e Amend 362()7) by (1) replacing “a margin payment, a8 defined in section 741 or
761 of this title, or settlement payment, a5 defined in section 741 of this title, ansng oul of " in
the fourth and fifth lines thercol with “any payment or tansfer due from the debtor under o1 10
conpection with” and (i) inscriing hetween the words “agamst” and “eash™ in the sixth line
thereal “agminst any payment due 10 the debtor from soch repe perticipant under o i conneclion
with repurchase agreements at aganst”.

e Amend the proposed text of the definition of “swap agreement” in HLE. £33 and 5.

625 by deleting the word “regularly” i Section 101(53BY(ii}1) (line 2 of page 208 of S. 625 and
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line 72 of page 257 of H. 533) and adding the arerde “or other” immediately after the word
weconomic” in Section 101(53B)HaID (lmes 10 and 11 of page 208 of 5. 625 and lines 5 and &
of page 258 of H. 833).

iL. Pmmengmgnrmﬂmmtdenmuﬂzpuns

s (Definition of “swap agresment”) The definition of “swap aprecment’” in Section
101(53B) includes “ayyy similar agrecment”. This languags Was included 1o ensure thal the
definition would be broad cnough to EOCOMPASS future types of sWaps jhat the financial
marketplace would develap.

The proposed revised definition also adopts this approach. The drafiers believe that a
definition limited 10 specifically epimerated mansactions would soon be rendered cbsolete by e
ingenuity of financial engineeTs. The drafters have saken the approach used in the 1930
Amendments 3 siep furiner, however Specifically, the revised definifion in gection 101(33B) of
{. §3% and §. 625 refers 10 “any agreement oF ransaction that 1s similar” to oue of the
epumerated Types of transaction thal, inter aliz, 18 currently, or i the funure becomies,
[regularlyl cntered into in the swap market ... and “is & o EWap ... 98 & .- measure of
[econoraic] risk or value".

The sdditional language is for purpose of clarification only. It 1= not designed 1o Hmit the
ubmmuunushmwhhhatﬁmuﬂﬁmlmw{ﬁﬂﬁ?n::”wwpagmﬂm@ﬁﬁ:mim:m&unuis
intended that a transaction that quelifies a5 a SWap agreement undet the version of the defimbion
adopted in 1990 should be excluded undes the new definition because of the addition of the

clarifying languags paraphrased ghove.

e (“Cross-product” netting: Sections 561(a), (¢) of H, 833 and S. 625, Secnon

362()28) of H. §33 und Section 362{bp29) of 5. 625.) Section 561(a) will protect the cxercise
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af any “contractual right” to “ofiset 01 mmmmmmmmwmm
nbﬁ,;aﬁum”iumnmﬁmmﬁd:whﬁmﬂﬂﬂﬂdh’pﬁufnmﬂiﬂﬂ free from any stay of
any order of a court or administrative agency. Under subsection (c), “the term contractual right
1nduﬁm.“.1ﬁﬂm.wbmhﬂwnluncﬁdmumdhuwﬁﬂmaaﬁﬂnghyttumnnfnummﬂbuﬁmu;
practice”.

Section 561(a), therefore, will protect petting and sewoff rights between, £.8., repurchase
upnﬂmmmmmmip#qnaymﬂmmnu.qumqptmnumsnm!ﬂnwmﬁh:mnmnhamdcaﬂrmmﬂﬂluﬂ
physically-settled forward contracts, sven without implementation of an umbrella “master
master” agreement tying the agresments tagether, as long as such netting and se1ofl is consistent
with “normal business practice”. The d-st.-:nnh'l-'iﬁun of what constitutes "normal business
practiee” in any particular case will, of course, depend on the fucts and circumstances,
Wevertheless, the drafters anticipate that where the normal practice o an mndustty 15 not @
implement master MAster apresments, but the partcipants in the industry nevertheless rely on the
enforceability af their “cross product” nethag rights when entenng mio transactions and making
attendant credit determinations, such participants will be protected under Section 561,

Section 362(b}28) of 5. 625 and Section 362(0)(29) of H. 833 will complement Section
561 by protecting netting and setoff and collaieral foreclosure nights in connection with maslel
nelting agrecments. The protections afforded by Section 162(b}H28) and Section 362K 29), en
{he one hand, and Scction 561, on the other, are cumulative. Accordingly, the absence m Secnion
362(d)(28) and 362(b)(25) of explicit protection for rights arising by virtue of “normal business
practice” iz not in derogation of such rights arising vnder Section 561

|
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Statutory changes proposed by Cadwalader/Enron

1. Definition of “forward contract merchant™

a. Definition in 5. 625

(1) by striking paragraph (26) and inserting the following:

“{26) *forward contract merchant' means a Federal reserve bank, or an enfity, the
business of which consists in whole or in part of entening into forward contracts as or
with merchants or in a commaodity, as defined or in section 761, or any similar good,
article, service, right, or interest that is presently or in the future becomes the subject of
dealing or in the forward contract trade;™.

b. Proposed change:

(1) by striking paragraph {26) and inserting the following:
“(26) *forward contract merchant’ means an entity that)at@ny time before the
filing of the petition, has an outstanding forward contract with'thedebtor;™.

2. Exceptions to operation of the automatic stay

a. Changes jn 8, 635:

(b} The filing of a petition under section 301, 302, or 303 of this title, or of an application
under section 5{1)(3) of the Securities Investor Protection Act of 1970 [USCS § TBeec(a)(3}].
does not operate us a slay-

- R W W W

(&) under subsection (a) of this section, of the setoff by a commadity broker,
forward contract merchant, stockbroker, financial institutions, or securities clearing
agency of any mutual debt and claim under or in connection with commeodity contracts,
a5 defined in section 761 of this title, forward contracts, or securities contracts, as defined
in section 741 of this title, that constituies the setoff of a claim against the debtor for a
margin payment, as defined in section 101, 741, or 761 of this title, or settlement
payment, as defined in section 101 or 741 of this title, ansing out of commuodity
contracts, forward contracts, or securities contracts against cash, securities, or other
property held by, pledgedto, and under the control of; or due from such commodity y
broker, forward contract merchant, stockbroker, financial institutions, or secunties
clearing agency 10 margin, guaraniee, or secure, of settle commodity contracts, forward
coparacts, or secunlies contracis;

{7} under subsection (a) of this section, of the setoff by a repo participant, of any
mutual debt and claim under or in connection with repurchase agreements that constitutes
the setoff of a claim against the debtor for a margin payment, as defined in section 741 or
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761 of this title, or settlement payment, as defined in section 741 of this title, arising out
of repurchase agreements agaimtcash,mmiﬁﬁ,nrmhcrpmpcﬁfh:ld byypledgedis;
and Uinider thegstiraligl; or due from such repo participant to margin, guarantee, secure

or seflle repurchase agreements;

b. Eroposed change:

{6} under subsection (a) of this section, of the setoff by a commodity broker,
forward contract merchant, stockbroker, financial institutions, or securities clearing
agency of any mutual debt and claim under or in connection with commodity contracts,
as defined in section 761 of this title, forward contracts, or secuniies contracts, as defined
in section 741 of this title, that constitutes the setoff of a claim against the debtor for s
margin-payment-ss-defined-in-seettonti—F4orFeof ther-rileor-setterment
payment-redefined-imsectionHo-or Téofthis-titeransing-outof any payment or
transfer due from the debtonunder orin'connectioniwith'commodity contracts, forward
contracis, or securitics contracts against any payment digtoitheideblorfrom a commodity
broker, forward contract merchanl, stockbroker; financialfinstitition, of secunities clearing
agency under orin connectionawith-eomimodity contracts) forward contracts or securities
conlracts or against cash, securities, or other property held by or due from such
commadity broker, forward contract merchant, stockbroker, financial institutions, or
securities clearing agency 1o margin, guarantee, or secure, or seitle commodity contracts,
[oreard conlracts, OF Securilies contracts;

{7) under subsection {a) of this section, of the setoff by a repo participant, of any
mutual debt and elaim under or in connection with mpurcmsc agrecments that constitutes
the setoff of a claim against the deblor for smargrmrpaymentasdefined-msecton74-or
b ithsaithe, or settemeni-pryerrent et Breed s sestenn R o bt e st
of any payment or transfer due from the debtor under or in connection with repurchase
agreemenis against any payment due 1o the debtor from such repo participant under or in
connection with repurchase agreements or against cash, secunities, or other property held
bw or due from such repo participant to margin, guaraniee, secure or settle repurchase
agrecments;

3. Amendments to the definition of “swap agreement™

a. Defipitionin S, 625:

*{53B) ‘swap agreement’
1!{&} mEans—

*(i) an agreement, including the terms and conditions incorporated
by reference in such agreement, that is—

W ok & &

“{ii} an agreement of ransaction that is similar (o an agreement or
transaction referred to in clause (i) that—
“(1y 15 currently, or in the future becomes, regularly entered
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into in the swap market (including terms and conditions
incorporated by reference therein); and

“(II) is & forward, swap, future, or option on a rate,
currency, commodity, equity security, or other equity instrument,
on a debt security or other debl instrument, or on an economic
index or measure of economic risk or valug;

b. Proposcd change:

*(53B) ‘swap agréement’—
“A) means—
“(i} an agreement, including the terms and conditions incorporated
by reference in such agreemenit, that is—

k& & ®
“(ii) an agreement or transaction that is similar to an agreement or
transaction referred to in clavse (i) that—

(1} 15 currently, or in the future becomes, regutarly entered
into in the swap market (including terms and conditions
incorporated by reference therein); and

“(IT) is a forward, swap, future, or option on a rate,
currency, commodity, equity secunty, or other equity instrument,
on a debt secunly or other debt instrument, of o1 4n SCONOMIC oF
other index or measure of economic nsk or value;

01000000001468



i il T UOOR e wwww W P ELlal. DOCL LW iw adw= =D DJra g ® o Lo

Cadwalader, Wickersham & Taft
1333 New Hampshire Aveoue, NW

e e

Washington, DC 20036
(202) B62-2256
Far rumber: (20F) S62- 2400
FROM: Ellen Levinson No. of Pages: & Date: March 1, 2000

FOR IMMEDIATE DELIVERY
I'n:-; Name:  Norman Carleton Fax No.:  202-622-0974
| Department of the Treasury Phn No.: 202-622-1855
cc) | Name: Carol 5t. Clair Fax No.: 713-646-3393
ENRON Phn No.: 713-853-3989
I cc) | Name: Jeff Keeler Fax No.: 202-828-3372
l ENROMN Phn MNo.: 202-466-9157

Dear Norm:

As we previously discussed, Enron has revised its proposed amendments and report languape to the
Bankruptcy Reform Act. 1 have attached the current version for review and consideration by the
Financial Products Working Group. We expect ISDA and the Bond Market Association to agree to
these provisions, as they had approved the earlier draft.

We would appreciate discussing these amendments with you early next week. Please let me know a time
that would b most convenient.

Sincerely,
t‘fcf/ A S
Ellen §. inson

01957

This communication is confidential snd inteaded only for the addressee. Amy distribution or duplicating of this communieation & siricthy
profibired. IF you recesved this teletopy in erver, please cal us immediarely,
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February 14, 2000

AMENDMENTS TO THE FINANCIAL CONTRACT PROVISIONS
of the
BANKRUPTCY REFORM BILL, H.R. 833

Background and Summary

In 1990, amendments were made 1o the Bankruptcy Code 1o give legal certainty 1o the wreatment
of cerain financial transactions in the case of bankruptey. The amendments particularly
addressed ransactions, such as swaps and other over-the-counter derivatives, that are subject 10
fluctuations because they derive their values from an underlying commeodity, rate, index or other
item. The insolvency of a party to such a transaction could pose systemic risks.

Both the House and Senate Bankrupicy Reform Bills update the financial contract provisions of
the Code. Among other things, the purposés are to catch up with new developments in the
market, to anticipate continued innovation and growth of derivatives and to provide greater legal
cenainty that financial transactions can be closed out, netted and settled in a imely manner in
case of bankruptey.

The following amendments and report language to H.R. 833 are needed (1) 10 revise the
definition of “swap agreements” to accommeodate the inroduction of new swap products, (2) 10
avoid any confusion regarding the neming rights for different rypes of ransactions by providing
censistency in the statutory language, and (3) 1o clarify how the “cross-product” netting
provisions should be applied.

The Amendments, Report Language and Explonations
The amendments and report language below refer to Section 1007 of the House-passed bill.

1) Revise the definition of “swap agreements” in the bills to accommodate the introduction
of pew swap products.

a} Amend the definition of “swap agreemen:t” in Section 1007(a)(1)(E) by:
b\& i) on page 299, line 16, delenng “or” after “agreement;”

ii) on page 299, line 18, inserting after “agreement,” the following: “or a weather swap,
‘:‘P— weather derivative, or weather option;™;

i) on page 299, lines 23 and 24, deleting the words “in the swap market” and inserting
instead “by swap paricipants™;

b"\‘Li?} on page 300, line B, inserting “or other™ afier the word “economic™: and

Dl!_ ¥) onpage 300, line 9, inserting “or other™ after the word “economic™.

s 01958

01300000000566



R W - aarn rae e i ool b R e gl b e ST e iy g il g et s

b) Conference Report Statement of Managers:

The current statutory definition of “swap agreement” in Section 10]1(53B) includes an
enumerated list of products and a catch-all phrase for “any similar agreement ™ The
catch-all phrase was included in the 1990 Amendments to ensure that the definition
would be broad enough 1o encompass future types of swaps that the financial marketplace
would develop. The revised definition in H.R. 833 also adopts this approach.

i) The conferees believe that a swap definition limited 1o specifically enumerated
transactions would soon be rendered obsolete by the ingenuity of financial engineers.
The conferecs have taken the approach used in the 1990 Amendments a step further,
however. Specifically, the revised catch-all phrase in Section 1007(a)(1)(E) of H.R.
B33 refers 1o “any agreement or transachon similar” 10 one of the enumerated types of
transaction that, “is presently, or in the future becomes, regularly entered into by
swap participants ... and ... is a forward, swap, future or option on one or more rates,
currencies, commeoditics, equity securities, or other equity instrumeants, or on an
economic or other index or measure of economic or other risk or value”,

u} The additional language 1o the catch-all phrase is for purpose of clanficaton only. It
is not designed to limit the circumstances in which 2 ransaction may qualify asa
“swap agreement.” The conferees in no way intend to exclude from this revised
definition any transaction or agreement that is considered a swap agreement under the
version of the definition adopted in 1990.

i) The use of the phrase “regularly entered into" in clause A(ii)(T) of the definition of
“swap agreement” 15 not intended 1o precludes from the scope of sections 362(b), 560.
261(a)(5), and other provisions relating 10 swap apreements, transactions that have as
their underlying items novel or unusual rights, services, interests or other measures of
value, whether or not such rights, services, interests or other measures of value have
previously been used or are thereafter used in any other ransaction or by any other
parties. The conferees believe and intend that so long as the transaction or the
underlying item is vulnerable to marker fluctuations, the same systemic risks sought
10 be avoided by permining non-debtor counterparties 1o liquidate, terminate and
accelerate swap agreements pursuant to contractual rights apply to such transactions.

Explanation:

In both the House and Senate bills the statutory definition of “swap agreement,” which
was established in 1990, is updated by (i) adding to the existing list of swap products,
types of ransactions that have been introduced since 1990, and (ii) modifying the “cateh-
all" phrase to provide flexibility to avoid the need 1o amend the definition as the nature
and uses of swap agreements matures,

The updated definition of swap agreements in H.R. 833 inadvertently did not cover some
legitimate transactions, and this amendment remedies this problem. First, the list of

swaps is amended to include “weather derivatives,” an important type of transaction that
allows end-users, such as energy companies, agneultural producers and agribusinesses, 1o
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manage their weather-related business nisks. Second, the catch-all elause is revised w0
ensure that the new definition (a) is not limited to products that address “economic™ risk,
which could inadvertently narrow the current definition, and (b) refers 10 transactions
entered into “by swap participants” rather than “in the swaps market” since swap
transactions do not take place on federally-regulated markets; swaps are entered into by
agreements between parties “over-the-counter.”

Te ensure that the intent of the amendments to the swap definition is clear, repor:
language in the Statement of Managers is necessary.

2) Protection of netting rights for commodity, securities and forward contracts and
repurchase agreements.

a)

b

At the appropriate place in each bill add the following amendments 1o the Bankruptcy
Code:

Amend 11 US.C. § 362(b)}{5) by (i) replacing “a margin payment, as defined in section
101, 741, or 761 of thas title, or settlement payment, as defined in section 101 or 741 of
this title, arising out of” in the sixth through eighth lines thereof with “any payment or
transfer due from the debtor under or in connection with” and (ii) inserting between the
words “against” and “cash™ in the eighth line thereof- “against any payment due to the
debror from a commedity broker, forward contract merchant, stockbroker, financial
institetion, or securities clearing agency under or in connection with commodity
contracts, forward contracts or securities contracts or agains:™.

Amend 11 US.C. § 362(b)(7) by (i) replacing “a margin payment, a¢ defined in section
741 or 761 of this title, or senlement payment, as defined in section 741 of this title,
anising out of” in the turd through fifth lines thereof with “any payment or ransfer due
from the debtor under or in connection with” and (i) inserting between the words
“against” and “cask” in the fifth line thereof “against any payment due 1o the debtor from
such repo participant under or in connection with repurchase agreements or against™

Explanation:

Under current law, a safe harbor from the application of the automatic stay in bankruptey
proceedings is provided for several rypes of financial transactions. This safe harbor is
intended 10 provide legal ceruinty 1o the enforceability of netting rights in the case of
bankruptcy of a counterparty 2 one of these types of wansactions. For Swap agreemenlts,
nerung rights in connection with “any payment or transfer” arising in connection with the
transactions are protected in current law, However, for commodity, securities and
forward contracts and for repurchase agresments, under current law the protection is
more limited — it only applies 10 netting rights related 1o “margin payments” and
“settlement payments.” This inconsistency in standtory language can create legal
unceriainty about the exercise of neting rights in bankruptcy.

To remedy this problem, the amendment would apply the same protection for
commedity, securities and forward contracts and repurchase agreements that is already
provided for swap agreements,
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3) Conference Report Statement of Managers (“cross-product” netting).

g} Language:

Sections 561(a) and (2) of the Code; Section 1007(k) of H.E. 833
Section 362(b)(32) of the Code; Section 1007(d)1WF) of H.E. 833

Section 561 () will protect the exercise of any “contractual right™ to “offset or net
termination values, payment amounts of other transfer obligations” in connection with cenain
enumerated types of ransactions free from any stay or any order of a court or administrative
agency. Under subsection (c), “the tetm contractual right includes ... a right, whether or not
evidenced in writing, arising by reason of normal business practice™.

b

i)

Section 561(a), therefore, will prolact netting and setoff rights between, .z,
repurchase agreements and swap agreements, swap agreements and forward
contracts, and cash-settled and physically-settled forward contracts, even without
implementation of an umbrella “master master” agreement fying the agreements
together, as long as such petting and sstoff is consistent with “normal business
practice”, The determination of what constituies “normal business practice™ in any
particular case will, of course. depend on the facts and circumstances. Mevertheless,
the drafters anticipate that where the normal practice in an industry is not 1o
implement master master agreements, but the participants in the industry nevertheless
tely on the enforceability of their “cross product™ netting rights when enlering into
transactions and making attendant credit determinations, such participants wall be
protected under Section 561

The new Section 362(b)(312) established under Section 1007(d) 1 XF) will
complement Section 561 by protecting netting and setoff and collateral foreclosure
rights in connection wath master neMing agreements. The protections afforded by
Section 362(b)32), on the one hand, and Secton 561, on the other, are cumulative.
Accordingly, the absence in Section 362(b)(32) of explicit protection for rights
ansing by vinue of “normal business practice™ is pot in derogation of such rights
arising under Section 561,

Explanation:

Both bills have provisions to protect netting and setoff rights between different types of
agreements, such as repurchase agreements and swap agreements, swap agresments and
forward contracts, and cash-s=uled and phvsically-sertled forward contracts, even without
implementation of an umbrella agreement tying the agreements together, as long as such
netung and setoff s consistent with “normal business practice.” To clarify the intent of
.Ih““ provisions the report language states that where the normal practice is not o
implement umbrella agreements, but the participants in the industry nevertheless rely on
the enforceability of their “cross-product™ neming rights when entering into transactions
and making attendant credit determinations, such participants will be protected.
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